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Introduction 
Human rights statutes and constitutional guarantees of equality aim to achieve substantive equality rights for persons who have historically been disadvantaged. Across Canada, human rights statutes, unlike the Charter of Rights and Freedoms, are binding on public and private actors. Public actors are either guided expressly in their decision-making process by various statutes that govern procedural aspects of public law or, are guided by common law fairness principles.  It is my premise that administrative law principles of procedural fairness have a significant role to play in achieving fairness and, ultimately, substantive equality in direct and systemic discrimination cases. This presentation is intended to provide employment lawyers with an outline of some common law fairness considerations, with an emphasis on bias that is relevant to discretionary decision-making and restraint from discrimination under provincial and federal human rights legislation.

What is the Purpose of Human Rights Statutes?

 
“  WHEREAS recognition of the inherent dignity and the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world and is in accord with the Universal Declaration of Human Rights as proclaimed by the United Nations; 

“AND WHEREAS it is public policy in Ontario to recognize the dignity and worth of every person and to provide for equal rights and opportunities without discrimination that is contrary to law, and having as its aim the creation of a climate of understanding and mutual respect for the dignity and worth of each person so that each person feels a part of the community and able to contribute fully to the development and well-being of the community and the Province;”[1] 
In very general terms, human rights statutes seek to recognize the inherent dignity of each individual and to assure equality of access to the benefits derived from membership in the community. The federal and all provincial human rights statutes prohibit discrimination and harassment based on listed personal characteristics or “grounds”. The thrust is to prohibit decision-making that is tainted by negative stereotypes, essentially bias, directed at individuals who belong to identifiable and historically disadvantaged groups. 

Protection from discrimination is afforded to the following spheres of activities that are vital to everyone’s participation in society: employment, housing (accommodation); contracts; services; and, vocational associations  (membership in a trade union, occupational association or self-governing profession).[2]   

Although federal and provincial human rights statutes enacted since the 1960’s protect against harassment and direct and indirect discrimination in employment, the term “discrimination” is not defined in statute.  The federal statute provides a description of “discriminatory practices”[3] while the provincial statutes provides no definition of discrimination.  In an early challenge founded in the s.15 Charter guarantee of equality, the Supreme Court of Canada the provided the following definition:[4] 
Discrimination may be described as a distinction, whether intentional or not but based on grounds relating to personal characteristics of the individual or group, which has the effect of imposing burdens, obligations or disadvantages on such individual or group not imposed upon others, or which withholds or limits access to opportunities, benefits and advantages available to other members of society.  Distinctions based on personal characteristics attributed to an individual solely on the basis of association with a group will rarely escape the charge of discrimination, while those based on an individual's merit and capacities will rarely be so classed.[emphasis added] 

This definition incorporates the Supreme Court of Canada’s earlier ruling [in Action Travail des Femmes v. C.N.R. [1987] 1 S.C.R. 1114 at p. 1139] that: 

 “[S]ystemic discrimination in an employment context is discrimination that results from the simple operation of established procedures of recruitment, hiring and promotion, none of which is necessarily designed to promote discrimination.  The discrimination is then reinforced by the very exclusion of the disadvantaged group because the exclusion fosters the belief, both within and outside the group, that the exclusion is the result of natural forces …” 

What Requirements are Imposed on Decision-makers 

to Ensure Procedural Fairness?

Human rights statutes are viewed as quasi-constitutional and are binding on public and private actors alike. Public actors are guided in their process of decision-making by various statutes that have simplified and streamlined procedural aspects of administrative law that seeks to ensure a fair and just system of public administration.[5]  Where a public body’s governing statute does not dictate procedures, common law principles of administrative law will apply to ensure that persons subject to government action are treated fairly, at least in terms of procedure. Arguably, private actors may also be guided by common law fairness principles but they are often ignorant of these requirements.  

As a general rule, public officials must follow proper procedures to arrive at their decisions to confer or deny a benefit to (or impose a penalty on) a member of the public. Exactly what is considered “proper” procedure depends on the legislative and factual context.  Two doctrines have emerged regarding procedural principles: natural justice and fairness.  Natural justice principles have only been applied to statutory bodies that are classified as judicial or quasi-judicial.  Non-judicial statutory bodies are governed by “fairness” principles that allow for a lower threshold of protection with less “trial-type procedures” than those prescribed by the principles of natural justice.[6] 

 

The objective of “fairness” principles is to ensure that individuals are provided the degree of participation that is necessary to bring any fact or argument to the attention of a fair-minded decision-maker so that the latter is informed and can arrive at a rational decision. At a minimum, fairness principles dictate that there should be: 

        notice; 

        an opportunity to provide input; and, 
        the decision-maker should be un-biased, or at least, conduct herself so as not to give rise to a reasonable apprehension of bias.  
As human rights law seeks to eradicate bias in decision-making, there is arguably a significant overlap of objective with administrative law fairness principles. 
 

In the recent landmark case, Baker v. M.C.I .[7], that arose under the Immigration Act, the Supreme Court of Canada noted that the "the concept of procedural fairness is eminently variable, and its content is to be decided in the specific context of each case”.[8]  At paragraphs 23-27, the Supreme Court went on to enunciate five factors to be considered in determining the "content" of procedural fairness for statutory decision-makers.  These five factors are not exhaustive but include the following: 
1.             The nature of the decision being made and the process followed in making it 
2.             The role of the particular decision within the particular scheme and other surrounding indications 
3.             The importance of the decision for the individuals affected 
4.             The legitimate expectations of the person challenging the decision 
5. The choice of procedures made by the agency itself and its institutional constraints 

Clearly, the greater the impact of a decision on a person, the greater the procedural protections that will be deemed warranted in the circumstances. 

 What are the Requirements for Impartial or Un-biased Decision-making in Administrative Bodies and the Courts?

Bias is a breach both of fairness and natural justice principles. It has long been established that one need not establish actual bias, as it is usually impossible to determine whether the decision-maker approached the matter with a truly biased state of mind. When it is alleged that a decision-maker is not impartial, the test that must be applied is whether the particular conduct gives rise to a reasonable apprehension of bias (RAB).   

“ The test for reasonable apprehension of bias was set out by de Grandpré J., writing in dissent, in Committee for Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369, at p. 394: 
The apprehension of bias must be a reasonable one, held by reasonable and right minded persons, applying themselves to the question and obtaining thereon the required information... [T]hat test is "what would an informed person, viewing the matter realistically and practically - and having thought the matter through - conclude.  Would he think that it is more likely than not that [the decision-maker], whether consciously or unconsciously, would not decide fairly.” [9] 

The test for RAB is the same whether or not the decision-maker is subject to fairness principles or natural justice. [10] Recently, the RAB test has been elaborated upon to attribute to the “reasonable and right minded person” an awareness of racism or gender bias. 
“This test [for RAB] has been adopted and applied for the past two decades. It contains a two-fold objective element: the person considering the alleged bias must be reasonable, and the apprehension of bias itself must also be reasonable in the circumstances of the case….Further the reasonable person must be an informed person, with knowledge of all the relevant circumstances including “the tradition of integrity and impartiality that form part of the background and apprised also of the fact that impartiality is one of the duties the judges swear to uphold”…To that I would add that the reasonable person should also be taken to be aware of the social reality that forms the background to a particular case, such as societal awareness and acknowledgement of the prevalence of racism or gender bias in a particular community.” [11] [emphasis added] 

In a minority opinion in R. v. S. (R.D.),Justices L’Heureux-Dube and McLachlin endorsed the view that the reasonable person identified in the RAB test: 
“is  an informed and right-minded member of the community, a community which in Canada, supports the fundamental principles entrenched in the Constitution by the Canadian Charter of Rights and Freedoms. Those fundamental principles include the principles of equality set out in s.15 of the Charter and endorsed in nation-wide quasi-constitutional provincial and federal human rights legislation. A reasonable person must be taken to be aware of the history of discrimination faced by disadvantaged groups in Canadian society protected by the Charter’s equality provisions. These are matters of which judicial notice may be taken.” [emphasis added] [12]  

In Baker, the Supreme Court of Canada unanimously elaborated on the RAB requirement and stated that, in the context of immigration, the decision-makers “require a recognition of diversity, an understanding of others, and an openness to difference”.[13]  
 In Ontario, if not yet in all parts of Canada, there is no longer a debate that racism affects the exercise of discretionary powers in many facets of life. Judges are increasingly willing to take judicial notice of the existence of racism. In criminal courts, racism is  recognized as a factor in the decision-making process of various actors in the criminal justice system. In the Ontario Court of Appeal decision, Regina v. Parks, Doherty, J. noted: 

“Racism, and in particular anti-black racism, is a part of our community’s psyche. A significant segment of our community holds overtly racist views. A much larger segment subconsciously operates on the basis of negative racial stereotypes… These elements combine to infect our society as a whole with the evil of racism.”[14] 

The Ontario Court of Appeal recently affirmed a ruling by Trafford J., sitting on an appeal of a summary conviction, that a trial judge’s remarks “arguably showed a failure to appreciate that racial profiling can be a subconscious factor impacting on the exercise of discretionary power in a multicultural society”[15]. The Court of Appeal also affirmed the view that decision-makers may act subconsciously on racial stereotyping and acknowledged that an individual who asserts that a public actor is biased can rarely provide proof by direct evidence and must rely on circumstantial evidence. [16] Furthermore, there is no requirement in a claim of racial profiling (in this case as an improper motivation for a vehicle stop) to prove that a police officer holds overtly discriminatory views or to prove that  “a particular instance of police conduct fits a wider pattern”.[17]   
 

The Court of Appeal’s ruling on the evidence required to demonstrate racial profiling by the frontline police officer as well as a reasonable apprehension of bias in the trial judge, will no doubt provide useful guidance to anyone who seeks to establish bias in a decision-maker, provided that the court takes judicial notice of the systemic nature of that particular form of bias. 
Two Examples of the Application of Fairness Principles to Employment
 The first example relates to a selection process that gives rise to allegations of direct discrimination in employment. In a hiring or internal promotion context, basic procedural fairness dictates that a job seeker should receive (a) notice of the job opportunity in an accessible media (large print, audio, mainstream and ethno-specific or community publications); (b) a sufficiently detailed description of the job and an appropriate deadline to permit the job seeker to prepare a resume or present themselves in person with information about his or her qualifications and experience that is directly relevant to the job; and (c) un-biased decision-makers at every stage of the selection process – resume screening, interview, reference checks etc. The latter requirement would obviously mean that job seekers are not screened out on the basis on their surname (proxy marker for race, ethnicity, country of origin, religion etc.); place of study (another proxy marker); membership or affiliation with equity seeking advocacy groups (possible proxy for sexual orientation, race, disability, religion etc.) 
The second example is slightly more complex and relates to systemic discrimination in employment and membership in a vocational association. Many professionals require registration or membership with a college or self-governing body as a pre-requisite to employment in their professional capacity. In nursing, a registered nurse requires registration with the College of Nurses of Ontario (CNO). The CNO requires immigrants who have trained in certain countries outside Canada to demonstrate proficiency in English by passing a TOEFL[18] exams that are scheduled once or twice per year, without regard to official language of the country of origin of the immigrant or the language of instruction associated with his or her nurse training. Without passing the TOEFL exam, the nurses can work in the health care field in the interim, but cannot command the wages associated with their training. The CNO’s policy at first blush appears rationally connected to screening for a necessary skill in nursing – communication. In practice, nurses trained in Africa, Hong Kong, India, the Philippines and the Middle East region are directed to write TOEFL while those who are trained in the United Kingdom, Australia and New Zealand, (all former “dominions” within the British Commonwealth) are not, despite the fact these countries might may serve as gateways for immigrants who originated from India, the Middle East etc.  Add to this, the arrangements made for reciprocal recognition of nurses trained inside Canada that permits a nurse who is registered in Quebec, and who has trained and worked exclusively in the French language, to work in Ontario without proof of language proficiency.[19] While there may be justification for a blanket requirement that all registrants of the CNO demonstrate English language proficiency equivalent to TOEFL, the selective application of this policy should alert one to its potential for discrimination, using the definition provided by the Supreme Court of Canada in Andrews.[20] 
Conclusion
Human rights statutes curtail arbitrary decision-making by public officials and private actors alike. [21]  I suggest therefore that it necessary for private actors to pay attention to the principles of fairness to avoid discriminatory decision-making that directly or indirectly affect individuals because of their membership in groups with particular personal characteristics.  
The Supreme Court of Canada has provided recent guidance on the content of procedural fairness and judicial bias. At the Ontario Court of Appeal, there has been considerable focus on racial bias in the criminal justice system. Taken more broadly, I suggest that these decisions reflect the current thinking on the issues that public and private decision-makers must be alive to, to make sound, non-discriminatory decisions that conform to human rights statutes. With judicial notice being taken of the existence of discrimination based on race, there is increasingly less resistance to the assertion of a claim of reasonable apprehension of racial bias in decision-making by public actors.  Arguably, this trend will continue and extend to private actors and other forms of discrimination. 
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