Below is an excerpt from a harassment report that i wrote in connection with an investigation into charges of harassmentand discrimination in an alberta workplace. It outline’s a relevant section of the employer’s policy statement, definitions and tracks the corresponding provincial legislation. The  extract also summarizes the law concerning proof of discrimination (not requiring intent).
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Harassment in the Workplace Policy (the Policy)

Under EEE’s Policy, protection from harassment is articulated as follows: 

The EEE is committed to providing a positive work environment that is free from workplace harassment. Harassment affects individuals’ dignity and self-esteem and will not be tolerated by the EEE. Harassment in the workplace creates an intimidating and offensive climate and is a form of discrimination. Harassment can damage an individual’s health and self-worth, undermine their performance, and negatively affect the work environment. 

EEE’s Policy mimics the protections afforded by the Alberta Human Rights Act 
 that provides for the following “grounds-based” protection: 

Discrimination re employment practices 
7(1) No employer shall
                                 (a)    Refuse to employ or refuse to continue to employ any person, or
                                 (b)    Discriminate against any person with regard to employment or any term or condition of employment,
because of the race, religious beliefs, colour, gender, physical disability, mental disability, age, ancestry, place of origin, marital status, source of income, family status or sexual orientation of that person or of any other person.
(2)  Subsection (1) as it relates to age and marital status does not affect the operation of any bona fide retirement or pension plan or the terms or conditions of any bona fide group or employee insurance plan.
(3)  Subsection (1) does not apply with respect to a refusal, limitation, specification or preference based on a bona fide occupational requirement.
RSA 2000 cH‑14 s7; 2009 c26 s6
Definition & Interpretation of “harassment” 

The Alberta Human Rights Act does not provide a definition for “harassment”.
 This term has, however, a settled meaning in human rights statutes as well as jurisprudence across Canada.

It is settled law (from the courts and human rights tribunals) that harassment involves a “course of vexatious comments or conduct” that has generally been interpreted to mean that more than a single incident is required to constitute a charge of harassment.  What is “vexatious” is subjective – the comment or behavior complained of is viewed from the Complainant’s (subjective) perspective. However, the conduct or comment must be “known or ought reasonably to be known” to be unwelcome and thus instills an objective element into the meaning of “harassment”.  To arrive at a conclusion that the alleged conduct constituted harassment requires the Complainant’s subjective experience of the conduct as an unwelcome finding on an “objective” basis that the Respondent must have known or should have known that his or her conduct or comments would be unwelcome
.  

It is also settled law that in human rights law, an adjudicator need not find that the Respondent intended to deliver unwelcome comments or intended to cause distress or indignity.  It is sufficient that a reasonable person would infer from the circumstances that the Respondent knew or should have known that his or her conduct and / or comment were unwelcome.   For greater clarity, “intent” is not necessary to support a finding of harassment. 

The EEE Policy incorporates the above concepts and provides an extensive (but not exhaustive) list of conduct that constitutes harassment as well as a list of some conduct that would not be viewed as harassment.  An excerpt of the policy follows:

Description of Types of Harassment:

(1)  Harassment may be a one-time event or a series of incidents and may also exist systemically as part of the work environment. It may also include retaliatory behaviour in response to the complaint.

(2)  Various types of behaviour constitute harassment. Behaviour may or may not be directed at an individual. It may or may not be intentional. Harassment may be spoken, written, non-verbal, or physical in nature. It can be subtle or passive, or may be overt. It is noted that the behaviour may be unwanted, inappropriate, and offensive, but may not be considered harassment under the law. Harassment is a violation of the Alberta Human Rights, Citizenship and Multiculturalism Act. 

(3)  Offensive behaviour, gestures, comments, or conduct, directed specifically at an individual are often quite obvious and consequently readily detectable. While the following list is not exhaustive, examples may include:

a. written or spoken insults, abuse, or threats,

b.  repeated, unwanted/unsolicited contact that includes face-to-face contact, telephone calls, voice messages, text messages, electronic mail, instant messages, written letters, or unwanted gifts,

c. unprofessional or disturbing messages and/or photographs on-line,

d. racial or ethnic slurs including racially derogatory nicknames,

e. unwelcome remarks, jokes, innuendos, or taunting about a person’s race, religious beliefs, colour, gender, physical disability, mental disability, age, ancestry, place of origin, marital status, source of income or family status of that person or class of persons, and sexual orientation,

f. practical jokes that cause awkwardness or embarrassment, endanger an employees’ safety, or negatively affect work performance,

g. unwelcome inquiries about a person’s source of income or funding,

h. unwanted and inappropriate physical contact such as touching, kissing, leering, patting, or pinching,

i. inquiries or comments about a person’s sexuality,

j. condescending remarks or behaviour which undermines self-respect,

k. physical assault (including sexual assault), and

l. misuse of authority such as deliberately punitive assignments.

(4)  Harassment may also include behaviours, conduct, comments, or activities which are not directed specifically at an individual, but nonetheless create a degrading or offensive “poisoned” work environment. Examples of this type of harassment are much more subtle and may include:

a.  displaying materials which degrade a religious group, are sexually explicit or degrading, racist, offensive, or derogatory,

b.  displaying graffiti or making jokes which are racist, sexist, homophobic, ethnic or culturally based, 

c.  derogatory or degrading of one’s faith or religion, and

d.  using patronizing behaviour, language, or terminology which reinforces stereotypes and undermines self-respect or adversely affects work performance or working conditions.

(5)  Attitudes and actions that were once considered acceptable in the workplace may no longer be appropriate.

(6)  Examples of behaviour that would not be considered to be workplace harassment include:

· appropriate supervision,

· appropriate performance evaluations, and 

· imposition of appropriate discipline

Systemic Discrimination

The final definitional concept to be addressed is “systemic” or “institutional” discrimination. This is not referred to expressly or defined in EEE’s Policy. It is generally accepted that this type of discrimination is based on application of a general rule, practice or policy that has a disproportionate and/or negative effect on a particular group identified by a prohibited ground. The general rule, practice or policy must be one that is institutionalized (i.e. it reflects the corporate will of the employer organization) and can be shown to have a deleterious effect of an individual or group based on a personal characteristic that this identified as a prohibited “ground” in human rights legislation.  The alleged misconduct of individuals within the management structure is not necessarily backed by institutionalized rules etc. and thus while the alleged misconduct may be wide-spread, it is not necessarily indicative of systematized rules, practice or policy that is uniformly or consistently applied.
� R.S.A. 2000, c-A-25.5.  The Act was preceded by Alberta’s Human Rights, Citizenship and Multiculturalism Act that is referenced in EEE’s Policy.


� “Ground” refers to the basis for a decision or action. Under EEE’s policy, “grounds” includes those listed in the Alberta Human Rights Act:


race, religious beliefs, colour, gender, physical disability, mental disability, age, ancestry, place of origin, marital status, source of income, family status or sexual orientation 





� In Ontario, the provincial Human Rights Code� provides the following definition that includes a subjective and objective component:


“Harassment” means engaging in a course of vexatious comment or conduct that is known or ought reasonably to be known to be unwelcome”.


� The “objective” (as opposed to subjective) component pertains to whether a reasonable person would view the comments or conduct as unwelcome. The subjective view of the person who alleges harassment is not sufficient to make out a finding of harassment.


� There is no definition of bullying or examples contained in the EEE workplace policy.





