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The Lord Chief Justice of England and Wales:

We have all contributed to this judgment of thertou

1.

In these appeals we are dealing with the problemised by four otherwise
unconnected cases in which three children and aciuét svho were trafficked by
criminals for their own purposes have been progecahd convicted. Unfortunately
the criminals who trafficked them have escapeddgast

This vile trade in people has different manifestasi. Women and children, usually
girls, are trafficked into prostitution: others,uafly teenage boys, but sometimes
young adults, are trafficked into cannabis farmiyef others are trafficked to commit
a wide range of further offences. Sometimes thetrafficked into this country from
the other side of the world: sometimes they emttr this country unlawfully, and are
trafficked after their arrival: sometimes they @nafficked within the towns or cities
in this country where they live. Whether traffickb’lom home or overseas, they are
all victims of crime. That is how they must beatied and, in the vast majority of
cases they are: but not always. For convenientleis judgment we shall refer to the
victim as he or him, although as we have made cleamen and girls as well as men
and boys are the victims of trafficking.

We understand that the Director of Public Proseastiis shortly to reconsider his
present guidance on the exercise of the prosealttigcretion in relation to victims
of trafficking. The form to be taken by prosecutbrguidance is ultimately his
responsibility. Despite suggestions in the submissio the contrary, the court cannot
become involved either in the investigation of t@se or the prosecutorial decision
whether it is in the public interest for the prasian to proceed. Nevertheless we
propose to offer guidance to courts (not, we emigbado the Director of Public
Prosecutions) about how the interests of those avhoor may be victims of human
trafficking, and in particular child victims, whoebome enmeshed in criminal
activities in consequence, should be approachest aftminal proceedings against
them have begun.

Beyond the individual and specific circumstancesived in each of these separate
appeals (which were heard together) we have saggistance on the broader issues
to which the appeals give rise. We have examiheddecisions of this court R v
M(L), B(M) and G(D)[2011] 1 Cr. App. R 12 ani2 v N; R v [2013] QB 379 in the
light of EU Directive 2011/36/EU on Preventing af@bmbating Trafficking in
Human Beings and Protecting its Victims, (the EWebiive) which came into effect
on 6 April 2013.

Recital 8 of the EU Directive underlines:

“Children are more vulnerable than adults and tloeee at
greater risk of becoming victims of trafficking ihuman
beings. In the application of this Directive, thkild’'s best
interest must be of primary consideration, in adaoce with
the Charter of Fundamental Rights of the EuropeaiotJand
the 1989 United Nations Convention on the Rightstlod
Child”.
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7.

10.

Recital 14 provides:

“Victims of trafficking in human beings should, accordance
with the basic principles of the legal systems le# televant
Member States, be protected from prosecution orsporent
for criminal activities ... that they have been coltggk to
commit as a direct consequence of being subjetatiicking.
The aim of such protection is to safeguard the hunghts of
victims, to avoid further victimisation and to encage them to
act as witnesses in criminal proceedings against th
perpetrators. The safeguard should not excludseprdion or
punishment for offences that a person has voluptari
committed or participated in.”

Article 8 makes provision for the non-prosecutiarttie non-application of penalties
to the victim so that:

“Member States shall, in accordance with the basicciples

of their legal systems, take the necessary measaregssure
that competent national authorities are entitletitagrosecute
or impose penalties on victims of trafficking hunagings for
their involvement in criminal activities which thdnave been
compelled to commit as a direct consequence of gbein
subjected to (trafficking)”.

This provision echoes Article 26 of the Council Biirope Convention on Action
against Trafficking in Human Beings (the Anti-Tiaking Convention) which
requires the United Kingdom:

“In accordance with the basic principles of itsdegystem, [to]
provide for the possibility of not imposing penadtion victims
[of trafficking] for their involvement in unlawfuhctivities, to
the extent that they have been compelled to do so”.

These provisions recognise that different MembateSthave different legal systems
for providing the necessary protection for victimfstrafficking, and that this may

take the form of non-prosecution or the impositdter prosecution and conviction of
what in this jurisdiction would be described asisckharge. Whether absolute or
conditional, this order does not constitute a ptgnalf it arises, it is the end of the

process. That issue, however, is not the probtemvtich the present appeals give
rise: we are concerned with the prosecution andiicbon of the appellants rather

than the sentences imposed after conviction.

We have had the advantage of detailed written ssdioris not only from counsel for
the appellants and the prosecution, but also freenGhildren’s Commissioner for
England and the Equality and Human Rights Commissid-or understandable
forensic reasons we have been provided with a phigity of reports and papers,
protocols and conventions in which, using differlamguage to the same effect, the
evils of trafficking, and in particular the evil$ wafficking and exploiting children,
are simultaneously highlighted and condemned. W&l s10t repeat them in this
judgment, but a complete list of this material imexed to it. In reality, despite
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12.

13.

lengthy repetition, the principles to be applie@ aot complicated, and we shall
endeavour to encapsulate them in this judgment.nceferth it will rarely be
necessary for them, or even a substantial propomib them, to be copied and
repeated in proceedings where these and similaessarise.

The abuse to which victims of trafficking are expdosakes many different forms. At
some levels it may amount to “slavery”, or notdgstant from “slavery”, “servitude”,
or “forced or compulsory labour”. Activities ofighkind are prohibited by Article 4
of the European Convention of Human Rights, andewerminalised in this
jurisdiction by the Asylum and Immigration (Treatmieof Claimants) Act 2004, the
Gang Masters’ Licensing Act 2004, and s.71 of tleo@ers and Justice Act 2009.
With effect from 6 April 2013 two further offenced trafficking people set out in
ss.109 and 110 of the Protection of Freedoms At 2tave been brought into force.
The first of these offences substitutes a new s.iBOhe Sexual Offences Act 2003,
directed at covering the trafficking of individualgithin and outside the United
Kingdom with a view to sexual exploitation, and gexond substitutes a new s.4(1A)
into the Asylum and Immigration (Treatment of Claints etc) Act 2004 an offence
to cover trafficking within and outside the Unitddingdom with a view to
exploitation, largely directed at exploitation thgt labour.

We need not further expound the principles. Thay lbe readily found isiliadin v
France (Application No 73316/01, 26 October 200&8antsev v Cyprus and Russia
(Application No 25965/05, 10 January 2010); &d K(S)[2013] QB 82 an®R v
Connors[2013] EWCA Crim. 324 where, in effect repeatingat had just been said
in Rv N; R v J2013] QB 379 at paras [2]-[6], the court observed

“Every vulnerable victim of exploitation will be ptected by
the criminal law, ... there is no victim, so vulnemlto
exploitation, that he or she somehow becomes inleisor
unknown to or somehow beyond the protection of ldwe.
Exploitation of fellow human beings ... representsibdeate
degrading of a fellow human being or human beings”.

It is surely elementary that every court, wheth&rawn Court or magistrates court,
understands the abhorrence with which traffickinghuman beings of any age is
regarded both in the United Kingdom and througtbatcivilised world. It has not,
however, and could not have been argued that if vnen victims of trafficking
participate or become involved in criminal actiedj a trafficked individual should be
given some kind of immunity from prosecution, jl&tcause he or she was or has
been trafficked, nor for that reason alone, thaubstantive defence to a criminal
charge is available to a victim of trafficking. Whaowever, is clearly established,
and numerous different papers, reports and deadsds have demonstrated, is that
when there is evidence that victims of traffickihgve been involved in criminal
activities, the investigation and the decision wketthere should be a prosecution,
and, if so, any subsequent proceedings requireetagproached with the greatest
sensitivity. The reasoning is not always spelletl and perhaps we should do so
now. The criminality, or putting it another wayet culpability, of any victim of
trafficking may be significantly diminished, and isome cases effectively
extinguished, not merely because of age (alwayslevant factor in the case of a
child defendant) but because no realistic alteveatvas available to the exploited



Judagment Approved by the court for handing down. L; HVN; THN; T -v-R

14.

15.

16.

17.

victim but to comply with the dominant force of aner individual, or group of
individuals.

In the context of a prosecution of a defendant ageder 18 years of age, the best
interests of the victim are not and cannot be tilg celevant consideration, but they
represent a primary consideration. These defemdardre not safeguarded from
prosecution or punishment for offences which wemeomnected with the fact that
they were being or have been trafficked, althoughdw not overlook that the fact that
they have been trafficked may sometimes providestsmbial mitigation. What,
however, is required in the context of the proseak decision to proceed is a level
of protection from prosecution or punishment fafficked victims who have been
compelled to commit criminal offences. These agamnents should follow the “basic
principles” of our legal system. In this jurisdat that protection is provided by the
exercise by the “abuse of process” jurisdiction.

It was submitted, particularly, on behalf of L amdthat the courts’ obligation to
safeguard a trafficked victim's rights was indepamd of any review of the
prosecutor’s decision to bring or continue a pratien. It was argued that the court
should afford the protection required by the Direetand Convention by exercising
what was described as a “primary role”. The sigbion was based on the Supreme
Court’s consideration of the need to ensure thafiscation orders are proportionate
in order to safeguard a defendant’s rights undelPlAdf the ECHR irR v Waya
[2012] UKSC 51, [2013] 1 AC 294:

“But the safeguard of the defendant’s Conventigtriunder
A1P1 not to be the object of a disproportionateeoidbes not,
and must not, depend on prosecutorial discretiam,am the
very limited jurisdiction of the High Court to rew the
exercise of such discretion by way of judicial savi [19].

Wayais not analogous. In that case the Supreme @@stseeking to ensure that the
order of the court adequately protected the riglitea defendant against whom an
order of confiscation was sought. The court is phienary decision-maker as to
whether a confiscation order should be made. Imtrast, the prosecution is and
remains responsible for deciding whether to progeounot. In any case, where it is
necessary to do so, whether issues of traffickingtber questions arise, the court
reviews the decision to prosecute through the ésef the jurisdiction to stay. The
court protects the rights of a victim of traffickirby overseeing the decision of the
prosecutor and refusing to countenance any prasecuthich fails to acknowledge
and address the victim’s subservient situation, #medinternational obligations to
which the United Kingdom is a party. The role b€ tcourt replicates its role in
relation toagents provocateurslt stands between the prosecution éme victim of
trafficking where the crimes are committed as gomeasof the victim’s exploitation
(seeR v Loosely A-G’s Ref (No.3 of 2002001] UKHL, [2002] 1 Cr.App.R.29).

It may be that the submissions advanced in erranesliance orWayastem from a
fear that the court will do no more than review pinesecutor’s decision on traditional
Wednesburgrounds and decline to interfere, even thoughwas oonclusion would
be that the offences were a manifestation of thpdogation of a victim of trafficking.
For the reasons we have already given, no suchedangsts. In the context of an
abuse of process argument on behalf of an allemgidhwof trafficking, the court will
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reach its own decision on the basis of the matadahnced in support of and against
the continuation of the prosecution. Where a coartsiders issues relevant to age,
trafficking and exploitation, the prosecution Wik stayed if the court disagrees with
the decision to prosecute. The fears that theceseeof the jurisdiction to stay will be
inadequate are groundless.

If issues relating to the age of the victim areed questions whether the defendant is
or was a victim of trafficking, or whether the gésl offences were an aspect of the
victim’'s exploitation, have reached the Crown Cparta magistrates court, they must
be resolved by the exercise of the jurisdictiorstay a prosecution. In accordance
with the process endorsed M(L)(15-19) and N;L(86) that remains the correct
procedure for determining such issues even after Bkl Directive 2011/36/EU
became directly effective. This provides suffitievindication for the rights
enshrined in the EU Directive as well as the Amtflicking Convention, and indeed
in Articles 4, 6 and 8 of the European ConventibiHaman Rights. In shoMVaya
did not provide an additional remedy to the wellderstood abuse of process
remedies or widen the judicial review proceduregemcompass situations where a
clear remedy is available at or before the criminal.

The evidential issues

19.

20.

The question whether a potential defendant haseohdeeen a victim of trafficking,
and the extent to which his ability to resist ink@hent in criminal activities has been
undermined is fact specific. Usually, but not algathe starting point is the moment
of arrest. When a young person is arrested thiegpatust consider his age, and in
the overwhelming majority of cases it is known ancreadily be discovered.
Arrangements are then made for attendance at eepstiaition by an appropriate adult.
After charge the child is brought before the YoGiburt or before an Adult Court if
no Youth Court is sitting. Difficulties relating tge are most likely to arise where a
young person has entered the United Kingdom illggahd has no genuine passport
or similar identifying documents. When a youngsper without parents comes to the
attention of a local authority (often via the Udit€ingdom Border Agency (UKBA)
as an illegal entrant), the Children Act 1989 imgma duty on the local authority to
determine whether he is a child in need. If sojshentitled to number of services,
including the provision of accommodation. Howetle first step is to establish the
person’s age. Since 2003 local authorities hawessed age by a process which
complies with the principles set out R(B) v London Borough of Mertoi2003]
EWHC 1689 (Admin). In the case of HVN an age assest was carried out on the
day of arrest and the fact that HVN was a child established by the time he made
his first appearance in court.

When the defendant may be a child victim of tr&ifig), two linked questions must
be addressed. First, the defendant’s age mustsbertained, and second, the
evidence which suggests that he has been traffiokest be assessed. In the vast
majority of cases the questions will be investidaby and in the same processes.
Assuming that the factual conclusion is that théexéant was a child victim of
trafficking, a quite distinct question for considgon is the extent to which the crime
alleged against him was consequent on and intégrle exploitation of which he
was the victim. That question also arises in @memf an adult victim. In some cases
(as in these appeals) the answer to both questidnse that the criminal offence is
here, or at least, a manifestation of the explioiat
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In a variety of different ways the administratiohasiminal justice recognises that
provisions which relate to adults may have no appate application to cases
involving individuals under 18 years of age. Thase summarised iR (HC, a child)

v Secretary of State for the Hor@epartment [2013] EWHC 982 (Admin) paras 31-
43. Self evidently we are not here dealing withdrein who are below the statutory
age of criminal responsibility. Where questionsutithe age of a potential defendant
arise after the case has been brought to courtidbision whether the defendant is or
is not under 18 years old, or was or was not utitdrage for any relevant purpose, is
addressed in statute. The Children’s Commissiomer duggested that a thorough,
multi-disciplinary approach should be taken to dlssessment of the defendant’s age,
and she has expressed concern that there are top ocaasions when the “due
inquiry” into the age of the defendant who appéarbe a child or young person, as
required by s.99(1) of the Children and Young Pessd\ct 1933, is overlooked.
This provision directs the court to “make due imguabout the defendant’s age, and
“take such evidence as may be forthcoming at theriing of the case” for this
purpose. Similar provisions require the court agsiregy the age question to consider
“any available evidence”. (S.150 of the Magistsat@ourt Act 1980; S.1(6) of the
Criminal Justice Act 1982; and S.305(2) of the GmihJustice Act 2003).

When the issue arises, we agree that compliancé wiese provisions in
contemporary society requires much more than siggdrfobservation of the
defendant in court or in the dock to enable theggutb make an appropriate age
assessment. The facial features of the defendant provide a clue or two, but
experience has shown that this is very soft evidendeed and liable to mislead.
What we do know is that young people mature aedsifit ages, and that their early
life experiences can sometimes leave them with gleanling appearance. We also
appreciate that young people from an ethnic groitp which the court is unfamiliar
may seem older, or indeed younger, than those &thmic groups with which the
court has greater experience. Therefore when arisage arises, the court must be
provided with all the relevant evidence which beamsit. Although the court may
adjourn proceedings for further investigations ® donducted, these have to be
undertaken by one or other or both sides, or bydhevant social services. The court
is not vested with any jurisdiction, and is not\pded with the resources to conduct
its own investigations into the age of a poterdiefiendant until after the investigation
has completed its course, and the individual irsjae is brought before the court.

In this context we repeat the observations of¢bist inR v Steed1990] 12 Cr. App.
R(S) 230, where the question of the appellant’s \age significant to the different
methods of the disposal of the case on sentendethanefore went to the legality of
the sentence,

“It may often be right, indeed might usually behtigfor the
matter to be adjourned, if there is any real dalimut it, so
that it may be more satisfactorily determined”.

More recently, this approach was underlinedRinv O[2008] EWCA Crim. 2835
where the court emphasised that:

“(W)here there is doubt about the age of a defendéuo is a
possible victim of trafficking, proper enquiries stlbe made,
indeed statute so required.”
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27.

The Children’s Commissioner invites us to consttierimpact of Article 10(3) of the
Anti-Trafficking Convention which provides:

“When the age of the victim is uncertain and theme reasons
to believe that the victim is a child, he or shalkpresume to
be a child and shall be accorded special protectieasures
pending verification of his/her age”.

The explanatory report to the Anti-Trafficking Camtion also refers to a
requirement that the parties should “presume thaicam is a child if there are
reasons for believing that to be so and if thenenisertainty about their age.” In our
judgment Article 10(3) addresses evidential issué&/here there are reasons to
believe that the defendant is a child, then he Ishba treated as a child. In other
words it is not possible for the court to brushdasevidence which suggest that the
defendant may be a child. The issue must be adstidssad on. If at the end of an
examination of the available evidence, the questomains in doubt, the presumption
applies and the defendant must be treated as & chihere is therefore no relevant
difference between the approach required by Artkd¢3) of the Anti-Trafficking
Convention and the Guidance provided by the Direatdublic Prosecutions.

The National Referral Mechanism (NRM) was set nploApril 2009 to give effect
in the United Kingdom to Article 10 of the Counaf Europe Anti-Trafficking
Convention. Enough is now known about people wieotifficked into and within
the United Kingdom for all those involved in thencinal justice process to recognise
the need to consider at an early stage whethetefendant (child or adult) is in fact a
victim of trafficking. The NRM establishes a thrgage process for this purpose:

)] An initial referral of a potential victim of traffking by a first responder to a
competent authority. At present there are two cetent authorities. They are
UKBA and the United Kingdom Human Trafficking Cen{tUKHTC), a multi
disciplinary organisation led by SOCA (The Seriausd Organised Crime
Agency). In the present appeals we are concerngdvath UKBA because
the potentially trafficked individual were subjeotimmigration control. We
note that where the potential victim of traffickimgya child his consent is not
necessary before the referral is made, but wherés len adult consent is
required.

i) An UKBA official decides whether the person refermmight have been a
victim of trafficking. This is known as a “reasdme@ grounds” decision, for
which UKBA have a target of five days. We are ttidt the average time is
nine days. If and when a favourable reasonablergi® decision has been
made the first responder is notified, and, in dftbat decision allows for a
period of forty five days during which the finalage of the NRM process
continues, leading to

ii) consideration by UKBA whether the evidence is sigfit to confirm
conclusively that the individual has been traffidke

We were informed that the median time now takertha third stage to be concluded
is not short of three months. The delay is unfoate, but any decision on the
trafficking question adverse to the defendant irogeéhfavour a reasonable grounds
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decision has already been made, but before the $itérge in the process has been
completed is liable to be flawed.

Neither the appellants nor the interveners acckat the conclusive decision of
UKBA (or whichever department becomes a competatitaaity for these purposes)
is determinative of the question whether or notiragividual has been trafficked.
They, of course, are concerned with the impactadasion adverse to the individual.
We are asked to note that the number of conclu@edsions in favour of victims of
trafficking is relatively low, and it seems unlilgethat a prosecutor will challenge or
seem to disregard a concluded decision that amithdil has been trafficked, but that
possibility may arise. Whether the concluded deci®f the competent authority is
favourable or adverse to the individual it will lealvseen made by an authority vested
with the responsibility for investigating theseuss, and although the court is not
bound by the decision, unless there is evidencentradict it, or significant evidence
that was not considered, it is likely that the éniah courts will abide by it.

In the final analysis all the relevant evidencertmggaon the issue of age, trafficking,
exploitation and culpability must be addressed. Thewn is under an obligation to
disclose all the material bearing on this issuecths available to it. The defendant
is not so obliged, but if any such material exigtsyould be remarkably foolish for

the investigating authority to be deprived of Without any obligation to refer the

case to any of the different organisations or etspgpecialising in this field for their

assessments or observations, the court may adjasr@ppropriate, for further

information on the subject, and indeed may require assistance of various
authorities, such as UKBA, which deal in these éssu However that may be, the
ultimate responsibility cannot be abdicated bydbert.

What these appeals have revealed is that the e§sage in cases involving trafficked
victims tends to attract less focus from those wabiofor the defendant rather than the
Crown Prosecution Service which, on the whole apgp&apursue the issues relating
to age assessment with a measure of determina@am.view is that the professions
are less well informed about the importance of éhissues in the context of those
who are or may be trafficked youngsters than perhtgey should be. Their
importance is obvious and underlined by the outconeach of the present appeals.

We suggest that where any issue arises, it shalddaressed head on at the first
appearance before the court, and that the docutimntccompanying the defendant

to court should record his date of birth, whetreasserted by him, or as best known
to the prosecution, or indeed both. Alternativehe issues should be raised at the
plea and case management hearing and appropreatidns should be made to the
relevant forms to ensure that potential problemghaquestion are not overlooked.

Indeed it is clear that abundant guidance is abi@leo the various public bodies who
may be involved with young people who have beenestdd to trafficking, all
consistent with our general approach. In partigidach guidance is provided to the
Crown Prosecution Service, the Police, and to $&ierkers. There is significant
co-operation and sharing of information throughting United Kingdom. Thus, for
example, we have read the Guidance provided byA#ssciation of Chief Police
Officers to officers investigating offences invaigi the commercial cultivation of
cannabis where children are found on the relevaemises. The availability of
detailed informed guidance reinforces the seriossneith which the issue of
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trafficking is being taken by the many differentlzarities into whose responsibility
child victims of trafficking may come, long befotke court processes begin. No
doubt it will be at the heart of the fresh guidatwée issued by the Director of Public
Prosecutions.

As we have already explained the distinct quesiiordecision once it is found that
the defendant is a victim of trafficking is the ext to which the offences with which
he is charged, or of which he has been found gailéyintegral to or consequent on
the exploitation of which he was the victim. We ganbe prescriptive. In some cases
the facts will indeed show that he was under legélsompulsion which mean that in
reality culpability was extinguished. If so wheauch cases are prosecuted, an abuse
of process submission is likely to succeed. Thahéstest we have applied in these
appeals. In other cases, more likely in the cdsa defendant who is no longer a
child, culpability may be diminished but neverttsslebe significant. For these
individuals prosecution may well be appropriatethwdue allowance to be made in
the sentencing decision for their diminished cuiligb In yet other cases, the fact
that the defendant was a victim of trafficking walovide no more than a colourable
excuse for criminality which is unconnected to atldes not arise from their
victimisation. In such cases an abuse of proagasission would fail.

These appeals

34.

The decisions reached in the present appeals eregacific decisions. In order to

ascertain the facts we have admitted as fresh esgdender s.23 of the Criminal

Appeal Act 1968 a considerable body of evidencecthior different reasons, was

not available to the trial court but which it woud@ unjust for this court to ignore.

Our approach does however provide some broad guedabout the kind of case in

which, following a proper investigation of the fact prosecution would have been
unlikely, and if undertaken, would have culminateda successful abuse of process
argument. What they do, however, underline, is @ investigating and prosecuting

authorities, the legal professions, and the coumsst be alert to the potential

difficulties to which cases involving victims offficking can give rise.

Rv THN

35.

36.

THN was born on 9 September 1994. On 31 Januat® 20 the Crown Court at
Bristol he pleaded guilty to producing a controltédg, of class B and was sentenced
to a Detention and Training Order for 12 month® wrhs released on 29 June 2012.

The appellant had been removed from the United #ongin June 2009 after making
two attempts to enter illegally. On 1 Septembet126e was found in a house in
Bristol in which a very large quantity of cannabvas being cultivated. He was
arrested. He said that he had returned to theeditngdom in December 2010. He
told the arresting officers that he was relievedde them. He was interviewed in the
presence of his solicitor, and an interpreter, améppropriate adult. He said that he
was nearly 17 years old. A prepared statementpr@duced which indicated that he
had been brought into England in a freezer contaiée owed money in Vietham
and the deeds to his parents’ home had been takeollateral.
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39.

40.

41.

42.

43.

44,

45.

On 2 September, at Bristol Youth Court, the CPScaied that they had referred the
case to Bristol City Council for age assessmemt.7Geptember the police, acting as
First Responders, referred THN to the UKBA. Sq $argood.

On 7 October, it was concluded by those responéible full age assessment that the
date of birth given to the police by the appellais correct. He was indeed nearly
17 when he was arrested. He had given the poltifexent account of the reasons
and circumstances behind his departure from Vietndtte appeared in the Youth
Court on 7and 9 October, where the court concluded that timecwas too grave to
be dealt with in the Youth Court.

On 18 October the appellant’s solicitors wrote be tCPS inviting them not to
prosecute THN on the basis that to do so wouldragahe the CPS Guidance relating
to the prosecution of victims of trafficking. Byiacidence on 19 October UKBA
gave a negative decision at the “reasonable grdéistage.

Two days later the case was committed to the Cr@enrt, and at the PCMH
hearings on 18 November and 9 December the caseadjasirned for further
enquiries into the appellant’s allegation that haswthe victim of trafficking, an
assertion which was repeated as part of the defgatement.

In December counsel for the appellant indicated tiere would be an application to
stay the indictment as an abuse of process, an@R$was invited to reconsider the
way in which the public interest test had been iappl The CPS responded that the
application would be opposed.

On 31 January 2012 the case was listed for plemabise of process application was
pursued. The appellant pleaded guilty and waseseratl accordingly.

While in custody the appellant met the Children@nissioner. The NSPCC made

a further referral to the Competent Authority. Q& June a positive reasonable
grounds decision was made by UKBA. On the follaywtay, on his release from the

sentence, the appellant was put into the care efidbal authority. He was there

assessed as a child in need. On 10 July he wessingi It is believed that he had

been re-trafficked. By then he had waived privélemd instructions had been taken
from him, and the appeal to this court was pursndids absence on the basis of those
instructions.

Until shortly before the hearing of the appeal, dpglication for permission to appeal
was opposed. The respondent’s notice listed a sumibfeatures of the appellant’s
case which was said to point away from the conctusihat he had been the victim of
trafficking. The Crown also opposed the applicatto adduce further evidence
which included a report on errors made by the UKlBAiIng an initial assessment in
2009 before the appellant’s first removal from tbheited Kingdom in June 2009.
The new report contains a constructive accounthef dperation of debt bondage
within Vietnam, and identifies a number of errarghe approach of UKBA when its
first decision was adverse to the appellant.

In the light of this material the Crown reconsidengés position. Following the
reanalysis the Crown accepted that had the evidehaeh was now available been
available at the time when the original decisioptosecute the appellant was made,
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on the basis of the public interest test in thet@arof trafficked children, there would
have been no prosecution. Mr Tim Owen QC therefmeepted that he would not
seek to support the safety of the convictions. atjeee that there is now powerful
evidence that the appellant was a trafficked caiid that his criminal activities were
integral to the circumstances in which he was &naic On the basis of the evidence
now available, if the appellant had been prosecut@dabuse of process argument
would have been likely to succeed. Accordinglg tonviction will be quashed.

On 14 April 2010, following his conviction after retrial at the Crown Court at
Harrow, T was sentenced to two years detention¥iowng Offenders’ Institution for
the offence of cultivating cannabis, contrary t6(2) of the Misuse of Drugs Act
1971. 305 days spent on remand were directeduiot¢cowards sentence.

The evidence suggested that T had entered thedJiteydom illegally in 2007. He
was arrested and placed in the care of Kent CoGotyncil, which treated him as a
child in need and provided him with accommodatidsnfortunately he disappeared
on the following day. He next came to the attentid the authorities when he was
arrested in a house in Harrow on 11 June 2009, evlaesophisticated cannabis
growing operation was discovered. The Crown’s egae that he was responsible for
tending the plants and cultivating them. In intewwhe made no comment but, on the
advice of his solicitor, read a prepared statemientyhich he denied that he was
tending the plants, and asserted that he was gog&ing after the house while the
owner went to a party.

At a hearing before the magistrates his age wasidgered. On the basis of a report
by the Youth Offending Team the magistrates decitted he was an adult aged
somewhere between 18 and 21 years. In the Crownt @bHarrow in October 2009,
before the first trial, the trial judge considetbd appellant’s age before the jury were
sworn. He heard the appellant give evidence, amtluoded that he was over 18.
The trial proceeded, but the jury could not agmee \@as discharged.

On 23 November 2009 the appellant provided thecpolvith his birth certificate.
That showed his date of birth as 20 October 19%Ris was sent by the police to
Interpol and to UKBA for verification. The retriabtas listed for 2 March 2010.
Interpol had received no information from Vietnaamd the officer in the case told
the judge that in a previous case it had takeraatgeobtain information about a birth
certificate issued in Vietnam. The judge was medi with a copy of the relevant
document. If genuine, it showed that even at tite of retrial, he was still 17 years
old. It was said on the appellant’s behalf thaigsmes had been raised by UKBA to
contradict the accuracy of this birth certificate.

The judge decided to hear evidence from the apgellde said that he had a passport
when he left Vietnam, but it had been taken fromm Hiy those responsible for
bringing him into the United Kingdom. He said tha had obtained the birth
certificate via an uncle. The Crown submitted tti& applicant did not have a
passport, that the birth certificate may or may m®igenuine, and that in addition to
considering his evidence the judge should consitier appellant's appearance.
Wisely, the judge suggested that this assessmenhataalways easy, particularly that
cusp “17 to 18”. The judge gave a short rulingwhich she concluded that the



Judagment Approved by the court for handing down. L; HVN; THN; T -v-R

51.

52.

53.

54.

55.

appellant was 18 years old. No questions weredaskech related to the issue of
trafficking. In evidence the appellant in effeepeated what he had said to the police
when he was first arrested, and purported to ddferinnocent explanation for the
presence of his finger prints on the side of a déla product called Bud Blaster,
which is used in the cultivation of cannabis. &waiing conviction the appellant was
due to be sentenced on 14 April.

In the meantime, while evidence relating to his ages pursued, the appellant
changed his legal representation. A Merton compbae assessment was carried out
by the Kent County Council Social Services DeparimeThis gave him the benefit
of the doubt. It concluded that the date of binhtloe birth certificate was correct, and
in their opinion, therefore, the appellant was evkeen only 18 years old. The
NSPCC provided a letter dated 13 April 2010, whiddticated that the appellant may
have been the victim of trafficking. An applicatiovas then made to the judge to
reconsider the question of the appellant’s age.

The judge agreed to do so. She considered thesassat made by the social services
department, observing that it was “not unchallebtgfa In particular those
responsible for the preparation of the assessnahiabcepted the account given by
the appellant without question. Having heard thieleswce in the hearing before her,
and then during the trial, she did not find himoancing witness in relation to his
age. He was at least 18 years old.

During the course of her ruling, she went on to #gd throughout the trial, she had
suspected that the appellant may have been thenvidttrafficking, but as the issue
was not raised, she had not voiced her suspicitm$act the appellant informed his
new solicitors that he had been trafficked on thg before the judge gave her latest
ruling. Having concluded that the appellant wadeasst 18 years old, she heard
submissions in mitigation and then passed senterloeher sentencing remarks,
significantly for present purposes, she said “yavenbeen a very vulnerable young
man, you have been used by others who are moressicpted than yourself, ... you
played no part in setting up this sophisticatedoigc and you were very low down in
the chain of people involved”. He was to be sereeras a gardener.

Subsequent events emphasised the difficulties fagepidges sitting in the Crown
Court who are called upon to make determinatiormsiathge and possible trafficking
status. On the information available to the seritenjudge, we see no basis for
criticising her conclusions. The reality howevesr,that, until after conviction no
proper consideration was given to the question kdrethe appellant had been the
victim of trafficking. The issue continued to bergued whilst he was serving his
sentence, and indeed after his release. On 28hve0t2 UKBA as the competent
authority concluded that the appellant had indesehba child victim of trafficking.
This decision did not reach his solicitors untilrh2013, and it was not provided to
the Crown by those representing the appellant @dtihpril 2013. In addition those
then representing the appellant obtained a repom fa former police officer with
considerable experience in cases involving tradfeckvictims, including from
Vietnam, in the context of their deployment in cabis factories. His report also
concluded that the appellant had been the victitnadficking.

There were a very high number of inconsistenciegha accounts given by the
appellant at various stages in the investigatibhe Crown was minded to resist this
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appeal until shortly before the hearing, but oriaeais accepted that the appellant had
been the victim of trafficking, and that his preseras a gardener in the cannabis
factory formed part and parcel of the process iicvine was victimised, a series of

inconsistencies in the explanations provided byatheellant at different stages could

not be determinative of the appellant's age, nde@d whether he was the victim of

trafficking. On the basis of the evidence whichswet then available, the Crown

accepts that had these facts been known at thewine®a the decision to prosecute

was made, the appellant would not have been prtescd o that we should add that

if he had been prosecuted, on the basis now al@ilab abuse of process argument
would have been likely to succeed. This appedlheilallowed.

R v HVN

56.

57.

58.

59.

On 8 May 2012 at Nottingham Crown Court HVN pleadgilty to two counts of

producing a controlled drug of class B, contransi®(2)(a) of the Misuse of Drugs
Act 1971. On 21 May he was sentenced to 8 monttention and training

concurrent on each count.

Count 1 related to a police raid of a house in RParbearly 2011. Cannabis was
being grown on a professional scale, but no one tvae. The appellant’s finger
prints were found on items in this house, but & #tage he was not traced. In the
early hours of the morning of 5 March 2012 polidéicers attended a house in
Mansfield. They had been alerted by a number cdlloesidents who had seen the
defendant being removed from the house by a gréupen. His hands were bound.
The police found him nearby, barefoot and appaydnthtened. Inside the house a
large quantity of cannabis was being grown, as @fepsional operation. The
appellant was arrested. He admitted that he had imethe premises and was looking
after the crop. He knew it was cannabis, butahitidid not know it was illegal. He
worked that out later. In the meantime the fingents taken from the house in
Derby were matched with the finger prints takemfrthe appellant when he was
arrested.

The police immediately referred HVN to the sociarsces department of
Nottinghamshire County Council. An age assesshimeatview was conducted. The
appellant had provided a date of birth which wasepted by social workers, and it
was concluded that he was then just under 17 yadrs They also recorded that he
“described being locked in a cannabis cultivatiasuse by gang members that
recruited him in London. He was driven to Nottiagtshire — an unknown location
to him at the time. He was unable to leave thegnty once he was locked in. He
was left with ample food supplies by the gang. yrakso set out his account of how
he had travelled from Vietham to the United Kingdohhe has in fact given a number
of inconsistent accounts about his movements bothngl his journey to the United
Kingdom, and within the United Kingdom itself’. Altis stage it does not appear that
any thought was given by anyone to the fact thatappellant may have been the
victim of trafficking.

On 6 March the appellant was produced before ttstribi Judge (Youth Court) in
Mansfield. He was represented by his solicitor amdicated that he would be
pleading guilty. The prosecution submitted thasthwere not grave crimes, and that
the case should be heard in the Youth Court. Tie#ri€t Judge disagreed and
directed that committal papers should be preparBige appellant was remanded in
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custody. He was removed to a Wetherby Young O#esidnstitution, which on 22
April, referred the case to the NRM. The NSPCCingcas first responder under the
NRM arrangements, referred the appellant to UKBA aasuspected victim of
trafficking. At this stage the system was workasgit should.

Shortly afterwards, on 23 April, the appellant sqmeel by way of video link at

Nottingham Crown Court. As there was no interptetee case was adjourned.
Before adjourning the case the judge was tolditheagstigations were being made in
to the question whether or not the appellant hash eafficked.

Shortly afterwards, on 4 May, UKBA made a reasoaappbunds decision that HVN
may indeed have been the victim of trafficking. r Bmme reason this was not
communicated either to the prosecution or to thiermde, and there is nothing to
suggest that either the prosecution or the defdrmeght about contacting UKBA.

On 8 May at Nottingham Crown Court HHJ Milmo QC eegsed surprised that the
case was being dealt with in the Crown Court at &k also made a direct inquiry
whether or not the appellant had been traffickéh one told him, because no one
knew, of the UKBA reasonable grounds decision. appellant pleaded guilty to the
two counts on the indictment, and the case wasuaugal for preparation of a pre-
sentence report.

On 21 May the case came on for sentence beforeHdisour Judge Sampson.
Although it was now over a month old, no one inrt@ppears to have been aware of
the UKBA decision. In sentencing the appellantjtidge observed “the mitigation is
your guilty plea, you are a vulnerable individudiawvas, to a degree, exploited and
significantly, your youth”.

Thereafter the CPS became aware of the UKBA detision 19 July they wrote to
the appellant’s solicitors informing them of it.n@5 July, out of time, draft grounds
of appeal were sent to the Court of Appeal offisew well out of time, and the
Crown responded indicating that the applicationgermission to appeal would be
resisted.

According to the affidavit of the appellant’s repeatative, after he was sentenced,
they were told that a conclusive UKBA decision wasninent, but this did not
appear until October 2012. This confirmed the dapes trafficked status. The file
was provided by UKBA to the appellant’s solicitansMarch 2013, and then passed
to the Crown during the course of or immediatelgaf directions hearing in these
appeals before Thirlwall J in April 2013.

Amended grounds of appeal were then produced, sieoytly before the hearing of
the appeals, together, belatedly, with the appat@riForm Ws in support of an
application to adduce evidence from the appelladtfeom his solicitors (whose firm
still represented him). The appellant’s stateneshort and lacking in detail.

The Crown’s initial response was that the applarafor permission to appeal against
conviction was premature, and that further invedioms were needed before the
Crown could accept UKBA's conclusion. We have sosynpathy with this
approach, particularly in a case where the defemnida pleaded guilty and was still
represented by the same solicitors who had advised However, the practical
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realities are that on arrest the appellant wadtiiikxh as a young person, still under 17
years of age. Notwithstanding the circumstancesthiich the police were alerted to
what was happening to the appellant in Mansfieldhmught appears to have been
given to the possibility that he was a traffickddld. That arose for consideration
after the referral made byNSPCC. The original gasuof appeal drafted by the
solicitor reveal a lack of understanding about tia¢ure of child trafficking. The
information plainly required consideration (henke teferral under the NRM) but the
solicitor concluded that there was “no indicatioh any issues relating to the
possibility that the applicant had been trafficked’his was not because the appellant
had not told her of his situation, but rather, veprahend (but have not thought it
necessary to investigate further) because she ramg thought that there was a
relevant distinction to be drawn between the appelhaving been “smuggled” rather
than “trafficked” into the United Kingdom. Howevdhat may be, a reasonable
grounds decision that the appellant had been ¢k&ffi was made before he pleaded
guilty. Quite where the fault lies, the guilty plevas tendered in ignorance of that
important (albeit not conclusive) fact. We havevnioeen provided with UKBA's
conclusive decision. On the basis of the evidamms available it is clear, that the
appellant would not have been prosecuted, andifttia prosecution had proceeded
and the Crown Court was fully informed of the fantsv available, the case would
have been stopped as an abuse of process. Acglyrttile appeal against conviction
will be allowed.

This is a very different case. The appellantimstive of Uganda, a woman in her mid
thirties.

On 16 May 2011 at Blackfriars Crown Court she péshduilty and was sentenced to
6 months imprisonment for possession of a falsetifedocument contrary to s.25 of
the Identity Cards Act 2006.

The facts relating to the offence are straightfodva On 17 January 2011 the
appellant attended the Camden Job Centre Plusgly &w a national insurance
number. In support of her application she produ@dssport issued in Portugal, and
gave her true name and date of birth. The passyastchecked, and proved to be
forged. She was arrested on 2 March 2011.

Following arrest she was interviewed. She said #ie had been in the United
Kingdom for seven years and came from Uganda. Siebern in Portugal and she
had travelled to the United Kingdom on the promidefinding work as a child
minder, using a false passport from Uganda. Sitetlat she had been held captive
in the North of England and forced into prostitatimr several years. When she had
been released by her female trafficker she had lpgem a Portuguese passport
which the appellant believed she was entitled td bhelieved was genuine. She
moved to London some six months before her arrbstreva new man controlled her
movements.

It is clear from the correspondence between herhandolicitor that she was advised
to plead not guilty on the basis of an honest be¢hat the passport she used was
genuine, but her solicitor also advised her to refmthe police the fact that she had
in effect been a prisoner who was misused as & sl@t the time she received this
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advice L was in custody in HMP Holloway. Howevee tsolicitor’s advice contained
this warning:

“If the police conclude that your account is faleen you risk
being charged with wasting time and/or perverting tourse
of justice which are, potentially, more seriousrtitae charge
you currently face”.

No attempt was made to use the NRM. In the lighthe advice she received, the
appellant’s plea of guilty is not difficult to undgand.

While the appellant was in custody, on 31 May, slas referred by a support group
within Holloway Prison to the Poppy Project. Shosgfterwards, on 2 June she was
released. In early 2012 the Poppy Project begdetailed investigation of the case.
The fresh material includes an affidavit from tippellant dated 18 May 2012, a letter
dated 13 March 2012 from a senior support workethat Poppy Project, a report
dated 16 April 2012 from a consultant psychiatiistZapata-Bravo and a letter dated
4 July 2012 from UKBA.

There is powerful evidence that the appellant fellbe treated as a “victim of
international trafficking for sexual exploitatiom iforced prostitution”. She was
suffering from complex post-traumatic stress disordith severe trauma. UKBA
found that there were conclusive grounds for belguthat she had indeed been
trafficked. Having examined the evidence the prasen concluded that the
appellant should indeed be treated as a credibteviof trafficking. Although the
Crown was concerned about a possible absence olirdnipetween the offence the
appellant had actually committed and any compulstooommit the offence arising
out of the fact that she was a victim of traffiakirthe Crown concluded that if the
actual facts had been known at the time when tlugsida to prosecute had been
made, the case would not have proceeded. Giveappellant’'s prolonged exposure
to involuntary prostitution and enforced contrdie toffence she actually committed
appears to us to have arisen as a result of heg laevictim of trafficking who was
provided with a forged passport for her to usef diswere genuine, and the use of it
represented a step in a process by which she vesaigpe. On the basis of the facts
which are now known, if this appellant had beenspouted, an abuse of process
argument would have been advanced with a reafstispect of success. The appeal
will therefore be allowed.
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STATUTORY MATERIALS AND INTERNATIONAL INSTRUMENTS

* Human Rights Act 1998 and schedule

* The Palermo Protocol to prevent, suppress and Iparafficking in persons,
especially women and children

» Council of Europe Convention on Action against Ticking in Human Beings and
Explanatory Report

» Directive 2011/36/EU on preventing and combatiadfitking on human beings and
protecting its victims

» European Convention on Human Rights

* Charter of Fundamental Rights of the European Union

* UN Convention on the Rights of the Child

» Committee on the Rights of the Child’s General CantriNo 5 (2003)

e ILO Convention 182, Worst forms of Child Labour dREC (ILO) definition of
trafficking

« Treaty on European Union Article 6(1)

POLICY AND GUIDANCE

» Prosecution of Defendants charged with offences might be Trafficked Victims 26
March 2009; 5 Novemeber 2009; 20 April 2010

* CPS Policy for Prosecuting Case of Human Traffigkifay 2011

* CPS Legal Guidance — Human trafficking and smugglRrosecution of Defendants
(children and adults) charged with offences whohtige trafficked victims (2011)

* CPS Legal Guidance — Youth Offenders

VOLUME I

* Law Society Practice Note 23 March 2010

» Law Society Practice Note 6 October 2011

* Guidance for Competent Authorities 2010 (current)

» OSCE Policy and Legislative recommendations towtrdsffective implementation
of the non-punishment provision with regard to st of trafficking, 22 April 2013

* UNODC Guidance Note on abuse of a position of wahb#ity

» Association of Chief Police Officers of England, M&and Northern Ireland —
Position from ACP Lead’s on Child Protection anch@abis Cultivation on Children
and Young People recovered in Cannabis Farms

« CEOP Child Trafficking Update October 2011

» CEORP Strategic Threat Assessment 2010

» ECPAT UK'’s Submission to the Joint Committee on FunRRights Inquiry into the
human rights of unaccompanied migrant childrenyouhg people in the UK (2012)

» First Annual report of the Inter-Departmental Mteisal Group on Victims of
Trafficking October 2013

» US Department of State Trafficking in Persons reparthe UK, 19 June 2012

* Age Assessment of Separated Young People: ProfmBavelop Practical Guidance
for Paediatricians, Royal College of Paediatriesit Child Health, December 2012
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» Legal opinion in the matter of a proposed amendretite immigration rules, Nick
Blake QC and Charlotte Kilroy, 7 November 2007

» Levelling the playing field. A UNICEF report intaqvision of services to
unaccompanied or separated migrant children iretloeal authority areas in
England, Brownlees and Finch (March 2010)

« Medical, statistical, ethical and human rights cdeations in the assessment of age
in children and young people subject to immigratontrol. British Medical
Buleeton 2010, 102: 17-42 & Dental age assessmarstatistical critique, TJ Cole,
Professor of medical statistics, UCL Institute ¢iil@ Health 2013

» The fact of age: Review of case law and local aitthpractice since the Supreme
Court judgment in R (A) v Croydon LBC [2009] Chi&rs Commissioner for
England, July 2012

* UNCRC'’s General Comment No 6 on the Treatment aiddompanied and
separated children outside their country of or{@®05)

* UNCRC'’s General Comment No 10 on Children’s Right3uvenile Justice (2007)

* When is a child not a child? Asylum, age disputes the process of age assessment,
Heaven Crawly (ILPA)

* Working with children and young people subjectrtoriigration control: Guidelines
for best practice," Edition, Heaven Crawley

Others
» Report concerning the implementation of CounciEafopean Convention on Action

Against Trafficking in Human Beings by the Unitechfdom (September 2012)
* The Aire Centre Advice on Individual Rights in Epeo(2013)



