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Tax and corporate social responsibility, in partnership

There are several questions that need to be asked before it is possible to determine whether, or how, tax should play a role in considerations of corporate social responsibility.  The final section of this chapter will pose these questions, and suggest some answers.  This section then will conclude with a survey of the literature that suggests the place that gender equality may find within the corporate social responsibility and tax movement. 

The first question would ask whether tax been set up in such a way as to place distinct groups of persons at a disadvantage.  An essentialist analysis of this question might consider whether there are distinctly female characteristics which lead to women either being treated unfairly by tax systems, or somehow managing them less effectively than men.1  A different approach might engage institutionalist thought, and ask whether the tax system historically has been set up in such a way as to place women at a disadvantage.2 

An institutionalist approach would consider the extent to which the organization of political life makes a difference to the taxation of corporations.  This consideration would include the role of state obligations, and their ambitions towards the least powerful members of economies.  This is a standard social, scientific enquiry, which is not exclusive to institutionalist analysis.  Seligman specifically considered whether it is the duty of the state to redress all “inequalities of fortune”, and concluded that it was not.3  Indeed, he warned that this would be a “dangerous step”.  Although he acknowledged that the idea of progressivity has (what he described as) “socialistic” origins, he preferred however to phrase the question of equity thusly:  “when differences of wealth are due to the state’s own omissions, ‘compensation should be made therefor.”4

Seligman argued that it was important that he frame his arguments so as to target his audience well, and it is at this point that this chapter should emphasise again the significance of difference.  Seligman wrote for the US, and he believed that there is “[n]o country so conservative as the US.”5  Indeed, he suggested that “[t]he danger is not that we shall go too rapidly, but that we shall not go at all.”6  He was attempting to spur a specific country, with a specific history, to action.  He also was of his (early twentieth century) time, and thus predates the globalized, corporate social responsibility movement.  The search for a place for tax and gender in this modern movement confronts a vast literature, some of which (like Seligman) even precedes it.  Within the modern literature, corporate social responsibility has addressed issues as diverse as the impact of tax ideology on managers and corporate form. 

One aspect of this modern literature involves “isomorphism”,7 which “suggests that social action is a product of ideology and conceptions that define the reality (culture) of managers and create similarities among organizations as they adopt the prevailing conception of the legitimate corporate form”.8  So, what does that mean?  Essentially, proponents of isomorphism argue that the emergence of organizational forms cannot be explained by advantages, such as efficiency, inherent to specific forms; rather, they are explained by their embeddedness in a cultural context.9  Put simply, corporate behavior is both of its time, and of its culture.  Corporations do not necessarily act upon society, but with society. 
The second question would query the place of tax within the modern corporate social responsibility movement.  A possible answer is that this is not a difficult question; and, in fact, tax long has occupied a place within analyses of the responsibility of business to society, but within a slightly older literature.  Tax as a corporate responsibility construct may be a relatively new development, as the analysis of Braithwaite and McBarnet’s work indicates, but it could also be suggested that an analysis of tax policy within the context of corporate social  responsibility is really a branch of the modern law and economics movement; or, perhaps, what has been described as the Chicago school.  Considerations of the role of tax law and policy within the context of corporate social responsibility is actually much older than that, and is more accurately described as  “first great law and economics movement”.10  What is the difference between the two?  The law and economics movement which emerged in the 1970s / 1980s, in many ways lead by the influential writings of Judge Posner, has been described (by Hovenkamp) as both strongly pro-market, and anti-statist.11  The “first” movement, by contrast, was quite different.  This movement was dominated by liberal economists, who in many ways were dubious about the value markets to wider society.12  This movement, dubbed the “progressive era”, viewed common law in particular as a welfare enhancing device.

During the “first great law & economics movement”  in the early twentieth century, progressivity frequently was defended in economic terms, and other possible defenses were dismissed as “unscientific”.13  Within this era, “[t]he Progressive Era economist with the greatest explicit influence on judicial policymaking was Edward Robert Anderson Seligman.”14 Indeed, “[m]ost of Seligman’s work was devoted to two issues of tax theory that lay at the heart of Progressive legislative policy: the justification for progressive rather than constant or proportional income taxes, and the shifting and incidence of taxation.”15 

Critics of the corporate social responsibility movement have argued that, insofar as tax is relevant to such work, it is being employed within an old tradition of using tax as a weapon against corporations.16  The link between corporation tax and Marxian analyses was an important part of the “radical sociology of the 1960s”.17  This branch of sociology presented a serious challenge to institutional sociology at the time.18  What remains, today, from this era is a reliance on institutional sociology as a tool useful in understanding institutional change, in ways that are perhaps more sophisticated way than identifications of inertia and persistence.

Tax law and policy can play an important part of modern, corporate social responsibility analyses. It enables a neo-institutionalist analysis of corporations.  Further, it stands at the intersection of the “old” and the “new” institutionalism.  A good illustration of how can corporate behaviour be changed through tax law is presented by the example of corporate deductions for interest payments, in particular, as presented by the Modigiliani-Miller theory of finance.19  Modigliani and Miller were awarded the Nobel Prize in 1985 for their demonstration of how the favourable tax treatment of debt enables firms to leverage.20  The reason for this is that tax deductions for corporate interest payments are one of the few benefits to leveraging.  Their demonstration of this simple idea formed the basis of modern thinking on capital structure.

It is possible to move from the Modigliani-Miller theory to other possibilities for the place of gender and tax within corporate social responsibility, and it is upon this final point that this chapter will begin to draw to a close.     In this concluding analysis, the Tobin Tax, in particular, will be presented as an example of corporate social responsibility, and tax, in tandem.  But, first, and in a review of the arguments presented, creative compliance emerges as the obvious link between corporation tax and corporate social responsibility.  And yet, what questions should we ask to determine whether, or how, wider tax issues - from the wider spectrum of policy, to the narrow issue of rates - should play a role in considerations of corporate social responsibility?  Tax and corporate social responsibility have particular potential with respect to discussion of trade, and human rights.  These are discussions with particular meaning for women.  What questions should we ask about the interaction between corporate social responsibility and tax, however, that have relevance for women?

Institutional analysis in action would ask the question, “why do some countries tax corporations more than others?”  By contrast an economic analysis might consider the fact that tax on profitable investments have fallen throughout the European Union, and might endeavour to identify a reason for this.21  Devereux’s work presents an excellent example of this.  His study addressed a link between a fall in the cost of income shifting, with downward pressure on rates of taxation.22  He concluded that international tax competition was increasing capital mobility in what ultimately could be described as a  race to the bottom.  The result of this was an increase in tax on labour, a key factor in rising levels of unemployment.  This is significant, because any shift in taxation from business owners to workers, generally, can be read as a shift of the burden of taxation from men to women.23 

Such analyses consider the connection between the individual taxpayer and the operation of corporations.  Tax avoidance can be an unintended consequence of the law, and corporate tax law traditionally has been analysed in connection with corporate behavior in a variety of ways.  For example, managerialist sociology has demonstrated that organisations have more similarities than differences.   New institutionalism, in many ways an amalgamation of managerialism and  other approaches in sociological theory, respresents the development of a social theory that focuses on developing a sociological view of institutions, the way they interact and the effects of institutions on society.24    It both reacts against, and in some ways incorporates, agency theory, and its consideration of the impact of central management and divisional managers on institutional form. 

Risk taking can be evident in any number of decisions taken by management, ranging from remuneration to accounting practices.  The Tobin tax is a famous example of employing tax as a tool of corporate social responsibility.  Developed by the economist James Tobin, who won a Nobel Prize for this work, the Tobin Tax proposes to use financial market trading to benefit developing countries.25  The proposal involves a suggested tax on all trade of currency across borders.  The aim is to deter speculative capital flows.  Governments would be attracted by the possibility of stemming such activity, and thus perhaps would assess the tax relatively happily.  The proceeds from the tax would be earmarked solely for the benefit of developing countries.

The Tobin Tax has been enormously successful from a variety of perspectives.26  Besides its prestigious acknowledgment, it also has attracted the attention of corporate social responsibility advocates, intellectuals and political activists.  In particular, it has been embraced by the French “Group ‘Attac’”.27  Its only failure, as such, is that it has yet to be adopted.  Pearson has developed a proposal with the explicit objective of exploiting the potential of the Tobin Tax for feminist objectives.  Naming her project the Maria Tax, Pearson has suggested that taxes could be levied on the foreign exchange of exports in proportion to the amount of women in the labour force.28  The funds collected could be reinvested in childcare, pensions, and women’s health care, amongst other things.  Pearson emphasizes that it would be important to levy the taxes on governments, as opposed to industries, to sidestep the problem that employers might complain that it is too expensive to hire women.

Pearson suggests that the “promotion of gender equality”  could be a goal of the Tobin tax proposals (if adapted) as well.29  Pearson proposes that taxes could be levied on the foreign exchange of exports in proportion to the amount of women in the labour force.30  Then, the funds collected could be reinvested in childcare, pensions, and women’s health care, amongst other things.31  She stresses that it would be important to levy the taxes on governments, as opposed to industries, to sidestep the problem that employers might complain that it is too expensive to hire women.32

Whilst it is the potential of tax and corporate social responsibility may at first glance appear most evident in the arena of tax avoidance, Pearson’s Maria Tax proposal demonstrates that the potential of this connection is richer than might first appear.  The point is not simply that, for example, legislative efforts to curb tax avoidance serve the objectives of corporate social responsibility.  It is that tax can be used as a tool to assist corporations in their efforts to act in a socially responsible way, without moving too far beyond the stakeholder model.33 Tax law is one of the most powerful regulatory forces of international trade.  The connection between tax law and the corporate social responsibility movement is both powerful, and ripe with potential for gender equality.  The question with which this chapter ends is, what should we look at next?  How should the tax, corporate social responsibility, gender equity connection be exploited to benefit the cause of gender equality?

There is the possibility that campaigns to eliminate tax havens, which benefit wealthy coporations, could provide a venue for “feminist activism on gender-equitable taxation”.34  Indeed, as arguments for the extension of gender budgeting from domestic concerns to a wider, international platform are beginning to take root,35 the role of tax in corporate social responsibility is beginning to receive more attention.36    Discussing this rising popularity, Williams stresses that “CSR must be distinguished from corporate philanthropy such as donations to charitable or community causes, which relates to the distribution of profits rather than to the manner in which they are earned.”37  It is a “way of doing business” for companies, as opposed to an “add on” to normal business activities, and thus there is no reason why the principles of corporate social responsibility should not extend to management of a business’ tax liability.38  The identification of a “fair” tax payment by a business is described by Williams as a highly subjective issue, who suggests that many businesses will feel that they will know a fair tax payment “when they see it”.39

Williams identifies potential engagement between tax and CSR in these areas: transfer pricing, tax arbitrage, tax havens, relations with tax authorities, and “tax education, debate and community action”.40  These are quantifiable objectives, and may be distinguished from the “inadequate normative criteria” that typcially plagues the evaluation of the outcomes of corporate behaviour.41    Thus, traditionally, “[f]or social impacts, (e.g.,…payment of taxes…) it is a question of whether firms adhere to public policy, the law, and ethical expectations.”42  Williams has identified the possibility of something pragmatic, something more.

Within the corporate social responsibility literature, there are attractive arguments for pragmatic approaches to social objectives, through taxation, as a medium.43  It is suggested that governments, in some instances, may need to make difficult choices, between using tax to collect revenue, or using tax to effect desirable social outcomes.44   Within these choices, the government is both a regulator and a primary stakeholder − i.e., “…one without whose continuing participation the corporation cannot survive as a going concern” − in part because the corporation must pay taxes to it.45  Once the government assumes the possibility of a dual role, and acknowledges it may not always be completely in control of the corporation, however, other, not necessarily positive, possibilities emerge.  For example, if the government is “just” another stakeholder, then there is  a possibility that corporate social responsibility could function to outsource functions that should rest with government  - such as policing pollution, or ensuring economic equality- to business.46 

This is a danger, but it is not inevitable.  Indeed, when traditional enforcement mechanisms fail the state, the corporate social responsibility movement may present a viable alternative to the classic, socio-legal “gap  problem”.”47  The corporate social responsibility movement in some ways is founded upon the real entity view of the corporation, which supports the idea of the government as another stakeholder. 48  Yet it is also founded upon a sense of responsibility, owed from the corporation to the stakeholder (which may be the government), and not the other way around.49  Additionally, the corporate social responsibility movement problematizes the expectation of harm from corporation, against its stakeholders50 - again, not the other way around.   If harm does occur, corporations may redress this either through policies informed by the CSR movement; or, interestingly, by paying taxes, to fund programmes that deal with the harm.51  From the perspective of gender, economic equality, the former option is preferable; but, as Avi-Yonah has acknowledged, “[t]his requires considering the debate on corporate social responsibility”.52 
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