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Will “Watertight Compartments” Sink Women’s Charter
Rights? The Need for a New Theoretical Approach to
Women’s Multiple Rights Claims under the Canadian

Charter of Rights and Freedoms

Kerri A. Froc

In principle, the Supreme Court of Canada has stated that rights under the Canadian
Charter of Rights and Freedoms' represent a nonhierarchical “complex of interact-
ing values” that must be interpreted in light of one another.* Further, equality in
particular has been singled out as a right whose interpretive influence traverses the
confines of Section 15; it “applies to and supports all other rights guaranteed by
the Charter.” One would assume therefore that the more severe, complex, and
intractable the oppression suffered — the kind that often manifests in a “cluster”
of rights violations — the more likely it is that it will receive judicial recognition.
However, the poor track record of women’s multiple rights claims at the Supreme
Court, claims that arise through a combination of an equality rights violation under
Section 15 of the Charter* coupled with another civil liberty violation, belies this
assumption. Even in the rare multiple rights case that could be considered a “win”
for women, it resulted from a truncated analysis that would not assist in preventing
future subordination beyond the narrow parameters of the case.3

Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 198z, being Schedule B to

the Canada Act 1982 (U1.K.), 1982, ¢.11 [Hereinafter Charter).

> Rov. Lyon, [1988] 37 C.C.C. (3d) 1, 20 (S.C.C.). See also R. v. Mills, [199g] 3 S.C.R. 668, 9 21 (citing
Dagenais v. Canadian Broadeasting Corp., [1994] 3 S.C.R. 835); Trinity Western University v. British
Columbia College of Teachers, [2001] 1 S.C.R. 772, € 39: Chamberlain v. Surrey School District No
36, |2002] 4 S.C.R. 710: and Health Services and Support — Facilities Subsector Bargaining Assn. 1
British Columbia, [2007] 2 8.C.R. 301, § 8o (citing Dubois v. The Queen, [1985] 2 5.C.R. 350, 365).

3 Andrews v. Law Society of British Columbia, [198¢] 1 S.C.R. 143, 185.

+ Section 15(1) states, “Every individual is equal before and under the law and has the right to the

equal protection and equal benefit of the law withont diserimination, and in particular, without

diserimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical

disability.”

See, e.g., R. v, Morgentaler, [1988] 1 S.C.R. 30. The enduring problems with abortion funding resulting

from the court's decision to strike down the Criminal Code abortion provisions purely on the basis

of Section 7, and refusing to address Section 15, is discussed, for example, in Diana Majury, The

Charter, Equality Rights and Women: Equivocation and Celebration. 4o Oscoone Hawr L. ). 2¢-

(zo0z); Beverley Baines, Abortion Judicial Activism and Constitutional Crossroads, 53 U N.B. L. ]. 15~
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The reason for such a fundamental contradiction between philosophy and out-
come, | believe, lies in the “watertight compartments” approach to rights. By this,
I mean that the courts have constructed rights in multiple rights claims as abstract,
discrete, and oppositional, much the same way as it has employed grounds in ana-
lyzing discrimination claims, making them resistant to an intersectional analysis.®
Intersectionality theory demonstrates that discrimination law has required women of
color to separate out and compartmentalize the aspects of their experience that relate
to racism and those that relate to sexism. Because discrimination law has required
them to show either that they experience sexism like white women or racism like
racialized men, their experiences of subordination are considered “too aberrant” to
be recognized.”

Similarly, in multiple rights cases, the focus of the court is on separating elements
of a claimant’s experience into one (dominantly defined) right or another, rather
than viewing it as claimants do — as a singular experience of rights violation that
arises from complex circumstances of subordination. Where the claim is based upon
discrimination and another rights violation, elements of the claimant’s experience
that the dominant group ascribes to gender are put into the “discrimination” category
under Section 15, whereas other elements of her experience considered comparable
to those of the dominant social group are put into the other rights category. Where
her experiences are considered too “aberrant” to those of the dominant, Section
'3 completely overwhelms the constitutional analysis and there is nothing left to
be considered under the other right — it is exclusively “a Section 15 case.” On the
sther hand, where women's experience can be subsumed into that of the domi-
nant, elements of social identity that depart from the “norm” are repressed within
these non-Section 15 rights. Claimants have to show that they are “like” the tradi-
sonal white, male civil rights bearer. Yet in doing so, claimants accept, rather than
_hallenge, the underlying racialized, gendered, classed, heteronormative status quo.
Ihus, rights violations are viewed as conflicting phenomenon. Either one differs
~om the dominant (and makes an equality claim) or one does not (and makes a
il rights claim). Tt is exceedingly difficult for multiple rights claimants to walk this

2o04); Sanda Rodgers, Abartion Denied: Bearing the Limits of Law, in Just MEDICARE: WHAT'S IN,
Waar's Our, How WE DECIDE 107, 121 (Colleen M. Flood ed., 2006); and Martha Jackman, Health
Care and Equality: Is there a Cure? 15 HeartH L. ]. 87 at 107-109 (2007).
see Kimberlé Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Feminist Critigue
of Antidiscrimination Doctrine, Feminist Theory, and Antiracist Polities, U. Cui. LEGan F. 139 (198g);
\Mapping the Margins: Intersectionality, Identity. Politics, and Violence Against Women of Colour, 43
Stan. L. REv. 1241 (1991) [hereinafter Crenshaw, Mapping the Margins]: Race, Gender. and Sexual
Harassment, 65 S. CaL. L. Rev. 1467 (1992); Beyond Racism and Misogyny: Black Feminism and =
Live Crew, in Worps THAT Wounp: CriTical Rack THEORY, ASSAULTIVE SPEECH, AND THE FIRST
SWENDMENT 11 (Mari Matsuda et al. eds., 1993).

[ the words of Crenshaw, “Under this view, Black women are protected only to the extent that their
cvperiences coincide with those of either of these two groups.” Crenshaw, Mapping the Margins, supra
te 6. at 143 (emphasis added).
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“=mepe and show the court that thejr experience of inequality is unique to then 2
“omen but that their other civil rights violation is analogous to that experienced b
the dominant. Often, this resylts in a court concluding that there has been no right:
violation (thereby punishing a claimant who s perceived as “wanting to have jt bot!
ways”). Thus, women continue to languish on the horns of the “sameness/difference
dilemma,

Whether the “watertight compartments” approach is applied to rights or ground..
it stems from the same fundamental misunderstanding of subordination as unid;.
mensional and monocausal, rather than composed of intertwined and mutuall:
reinforcing systems of oppression, whose effects are obscured by their synergistic
operation. And just as intersectionality theory insisted upon a recognition of the
unique oppression experienced by those whose identity s multiply subordinate
along the axes of race and sex, my contention i that subordination that implicates
multiple rights requires different conceptual tools that recognize its unique nature
and that it is more than the sum of its parts. Next, I examine the Canadian Supreme
Court case of Gosselin v, Quebec (Attorney General),$ 4 constitutional challenge t-
a provincial “workfare” program as a violation of equality and a Section 7 violation
of personal security,? to illuminate how the court adopted a “watertight compari-
ments” approach to rights in the case. resulting in a distortion of Louise Gosselin'«
experience of oppression.©

GOSSELIN — DISEMBODIED EQUALITY

Many Canadian theorists have criticized the Gosselin decision as representing the
sine qua non of the decontextualized, classical liberal approach to equality rights.

[2002] 4 S.CR, 429.

? Charter, Section 7 states, “Evervone has the right to life, liberty, and security of the person
the right not to he deprived thereof except in accordance with the principles of fundamenta|
Justice,”

¥ The other Supreme Court cases involving wormen’s multiple rights claims are: R.v. Morgentaler,
[1988] 1 S.CR. 30; Native Women's Association of Canada v. Canada, [1994] 3 S.C.R. 627 (hnd-
ing constitutional he government's decision to fund gn| v "male dominated” indigenous groups in
constitutional consultations): Rodriguez v. British Columbia (Attorney General), [1993/ 3 S.C.R. 31
(Criminal Code proscribing assisted suicide consistent with Section +; the court found it “preferable
notto make a finding on Section 15 because any violation would be justified nnder Section 1); Litt,
Sisters Book and Art Emporium v, Canada (Minister of Justice, [2000] 2 S.C.R. 1120 | dispropor!iunai
targeting of leshian erotica for review and confiscation was contrary to Section 15 but legislation pro.
viding discretion to custonis officials was consistent with Sections 2(b) and 15); and Health Service:
and Support-Facilities Subsector Bargaining Assn., Health Services and Support-Facilities Subsector
Bargaining Assn. v, British Columbiq. [2007] 2 S.C.R. 391 (legislation interferj ng with collective bar-
gaining violated Section 2(d), but the cour simply upheld lower courts’ finding that diserimination
dgdinst health care and social services sector did not discriminate against women, despite the fact that
they consist of female-dominated professions), Iy my view, the analyses in these cases demonstrate
similar tendencies to those in Gosselin, [2002] 4 S.CR, 429.
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This approach exaggerates the significance of individual choice and “benign” gov-
-rnmental intent to encourage self-sufficiency, and was perpetuated by the Supreme
Court of Canada’s decision in Law v, Canada." Of late, the Supreme Court has
scemingly retreated from rigid adherence to the Law approach in Section 15 cases.”
Vet, it is unlikely that we have seen the last of a Gosselin-type analysis. | maintain
“hat the analytic separation of Charter Section 15 and Section 7 played a significant
ed to rights or ground:. sole in the outcome in Gosselin, and will continue to plague multiple rights cases if
ubordination as unidi- not addressed.”

Gosselin demonstrates the dangers in a multiple rights case of assessing an equality
-laim without adequately integrating security of the person issues. Such an approach
cnables the law to deny that it does damage to real bodies and psyches when it
removes poor people’s access to the necessities of life. Consistent with Austin Sarat
2nd Thomas R. Kearns' theory, the law “seemns intent on (and is largely successful
2t threatening violence while denying or making invisible the violence it inflicts”
o1 bodies subject to the law, applying not only in cases of “incarceration or execu-
son. . . [butalso with respect to] the suffering imposed say, on a welfare mother when
mer benefits are reduced. ... ™ They maintain that the “conditions for successful
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Law v. Canada, [1999] 1 S.C.R. 497. Representative of the Gosselin critiques are Diana Majury,
Women are Themselves to Blame: Choice as a Justification for Unequal Treatment, in MakiNe EQuarrry
RiGiTs REAL: SECURING SUBSTANTIVE EQuaLrry UNDER THE CHARTER, 20, 228 (Faraday. Denike,
& Stephenson eds., 2006); Gwen Brodsky, Autonomy with a Vengeance, 15 Cax. J. Wonmen & L. 194
(2003); Sonia Lawrence, Harsh, Perhaps Even Misguided: Developments in Law, 2002, 20 S.C.L.R.
2D) 93 (2003).

= Following Law, the court required claimants to prove discrimination by demonstrating an infringe-

ment of human dignity, using four contextual factors: (a) Preexisting disadvantage, stereotyping,
prejudice, or vulnerability experienced by the individual or group at issue; (b) the correspondence,
or lack thereof, between the ground or grounds on which the claim is based and the actual need,
capacity, or circumstances of the claimant or others; (¢) the ameliorative purpose or effects of the
impugned law on a more disadvantaged person or group in society; and (d) the nature and scope of the
interest affected by the impugned law (Law, [1999] 1 S.C.R. 497. § 88). In R. v. Kapp, [2008] 2 5.C.R.
483, the court admitted that “several problems” resulted from the calcification of “human dignity”
and the contextual factors into a “legal test” (Kapp, 9 21). It therefore refocused the equality analysis
on the broader “perpetuation of disadvantage or stereotyping” test for diserimination in Andrews v.
Law Society of British Columbia, [198¢g] 1 S.C.R. 143. Subsequent Section 15 decisions (Ermineskin
Band and Nation v. Canada, [2009] 1 S.C.R. 222; A.C. v. Manitoba (Director of Child and Family
Services), [2009] 2 S.C.R. 181; Alberta v. Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567)
repeated the latter test and do not mention the four contextual factor in Law whatsoever, However, the
most recent equality decision, Withler v, Canada (Attorney), 201 SCC 12, cites with apparent approval
the trial judge’s analysis of the Law contextual factors. Without an express statement from the court
that it is overruling the Law approach, it is difficult to say whether the current case law represents a
true departure.

* Canadian scholars have talked about the possibilities of equality and the right to life, liberty, and

security of the person interacting in the context of poverly, but relving primarily on international
conventions: see, e.g., Gwen Brodsky & Shelagh Day, Beyond the Social and Economic Rights Debate:
Substantive Equality Speaks to Poverty, 14 Cax. ]. Wonmen & L. 186 (2002).

Austin Sarat & Thomas R. Kearns, A Journey Through Forgetting: Toward [urisprudence of Violence,
in THE FATE OF LAw 209, 209-10 (Austin Sarat & Thomas R. Kearns eds., 1991 ).
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interpretive violence’™s include those where the court is able to position itself as 4
“mere conduit of constitutional messages. . .. Interpretation and the interpretive act
are made invisible by the simple device of refusing to acknowledge any alternative
readings.” It is further intensified where law’s interpretive violence is treated as
“exclusively cultural and symbolic, rather than the physical and the bodily,” that s,
directed exclusively toward decontextualized, philosophical concepts like dignity or
autonomy and not toward real people.'? By maintaining a rule-laden “cold separation
between law’s words and law’s deeds,™ its violence is obscured, and when it appears,
itis visible only as a n ccessary evil that is done to prevent the greater damage caused
by the “cravings and drives of ‘human nature.”™? Whether this is in the form of
capital punishment to keep “the community” safe from criminality,® or the denial
of welfare to keep the poor from their slothful inclination toward dependency,” this
justification for law’s violence is the same.

Louise Gosselin was a young woman who lived in extreme poverty, in the midst
of an economic downtumn in Quebec during the 1980s that saw a drastic increase
in unemployment among young adults.* She was subject to regulations under
Quebec’s Act Respecting Income Security* that drastically reduced monthly welfare
amounts paid to those under thirty to $170. The 5466 received by those over thirty was
deemed by the legislature to be the amount necessary for an adult's basic needs

5 Id. atan,

1 1d. at 214.

7 Id. at 221. See also their reference id. at 259 that “The question becomes not why there is so much
violence or pain or how law might be transformed through the recognition of its lethal character, but,
rather, why people put up with a life in which human dignity is denied in the details of everyday life.
Law is thought to colonize souls so that it can leave bodies intact” (emphasis added). This passage
recalls the court’s preoccupation with human dignity, separated from bodily integrity, in the Gosselin
Section 15 analysis.

% 1d. atan,
Yo ld, at 22y
Hegel, for example, regarded criminality as arising from the state of natural will: Angeliki Kontou,
Hegel on Crime, Eyil, and Punishment: Reconciliation Between the ‘Individual’ and the ‘Social | in
EVIL, Law, AND THE STaTE: IssuEs 1y State Powrr & Viorexce 63 (Istar Gozaydin & Jodv Lynée
Madeira eds., 2006).
The “constitutive violence” against the poor produces the “illegitimate homeless body” from which the
“self-regulating bourgeois subject” can separate himself and thereby convince himself of his mastery
over his own body: Sherene Razack, Introduction: When Space Becomes Ruce, in Rack, Spack, ano i
Law: UNMAPPING A WirTE SErT1ER SOCIETY 1, 10-11 (Sherene Razack ed., 2002). These constituted
illegitimate bodies of the poor were historically segregated and “trained not to be idle. . . not for the
purpose of punishment but for moral regulation.” Id. (quoti ng Foucault, Madness and Civilization,
in THE Foucaurt Reaper 124,131 (Paul Rabinow ed., 1994)). Thus, poor regulation creates a vicious
circle whereby it produces “illegitimate” poor bodies and obscures this constitutive process by instead
implicating the moral failings of the poor, which consequently justifies regulation,

= Gosselin, [2002| 4SCR 429,96 (McLachlin, C. J. C.).

B 5.0.1988, ¢.51. The relevant regulations were sections 23 and 29(a), Regulation Respecting Social Aid,
RR.Q., ¢. A6, 1,

“ Gosselin, [2002] 4S5.CR. 429, 9251 (Bastarache, J., dissenting).
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znd could be achieved by those under thirty only if: a “workfare” program for
~ducational upgrading or on-the-job training was available to them, they were able
“ become registered for a program, and that particular program provided a gross-up
= the full amount. Gosselin was able to participate in some of these programs
znd was periodically employed despite considerable mental health problems and
scdictions.*” However, for most of her life as a voung adult, she was in receipt of
+elfareand subject to the lower rate, which rendered her incapable of obtaining food
= shelter, much less other necessaries of life. Tronically, living in such straitened
-onditions also negatively affected her ability to look for and obtain employment.®
% aresult of the reductions, many young women, including Louise Gosselin, were
“oreed to exchange sexual services in return for a place to stay or for food. Gosselin
<150 experienced an attempted rape from a man from whom she was obtaining food,
2nd sexual harassment by male boarders while she was staying in male-dominated
»oarding houses.® Gosselin commenced a class action on behalf of all Quebec
velfare recipients under thirty, and claimed that the welfare regulations violated
“heir Section 7 rights and discriminated on the basis of age, contrary to Section 15
of the Charter.3°

 These factors did not align very often: Gosselin, id. 99 245-48 (Bastarache, ].) and 9 393 (Arbour,

J.. dissenting). As these justices note, there were only 30,000 places for 75,000 potential under-thirty
registrants, there were restrictive eligibility criteria, and there were times when no program was
available for registration. As a result, only 1.2 percent of those under thirty were able to increase
their benefits in this fashion, Id. 9 130 (L'Heureux-Dubg, ., dissenting) and § 371 (Arbour, |,
dissenting).

This was acknowledged by McLachlin, C. J. C., id. € 8. although the Chief Justice attributes her
failure to maintain her registration in them to her “personal problems and personality traits,”

Her difficulties with the training programs and emploviment due to her depression, anxiety, and
physical health problems are outlined id. 99 164-67 (Bastarache, ., dissenting). She did receive
the full rate from time to time while she was registered in the programs or qualified for a medical
exemplion,

Factum of the Intervener, National Association of Women and the Law, in Gosselin, id. 9 4 1,
available at www.nawl.ca/ns/en/documents/Pub_Brief. sosselinoren.doc.

< 1d. 99 7.

~ It is possible that the claim was based on age alone (and not in combination with sex) hecause

this was seen as “low hanging fruit” given that the distinction was explicit. Andrews v. Law Society
of British Columbia, |1989] 1 S.C.R. 143, 9 37 (Mclntyre, [.) suggested that explicit distinctions on
enumerated grounds would rarely be found nondiscriminatory. Further, attempting to prove adverse
effects discrimination on the basis of sex under Charter Section 15 or under the Quebee Charter's
ground of social condition would have been a risky proposition. Sheila Melntyre has documented
the increasing impossibility of proving adverse effect diserimination. Sheila Melntyre, Deference and
Dominance: Equality without Substance, in DimiNisain RETURNS: INEQUALITY AND THE CANADIAN
CHARTER OF RIGHTS AND FREEDOMS 95 (Sheila Melntvre & Sandra Rodgers eds., 2006). The last
significant adverse effects sex discrimination claim accepted by the court was not in relation to the
Charter, but human rights legislation, and concemed adverse effects based on women'’s biological,
notsocial, difference: British Columbia (Public Service Employee Relations Commission) v. BCGSEU.
[1999] 3 S.C.R. 3.
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The majority decision, written by C. ]J. C. McLachlin and two of the four dis-
senting decisions,® accepted Section 15 (particularly the protection against “age
discrimination”) as the operative right. In denying Gosselin’s Section 15 claim, the
majority implicitly relied on a conceptualization of equality as a “special right”
reserved for “discrete and insular minorities,”?* who are deemed by the dominant
as having been stigmatized unfairly by the state. As economic disparity (particularly
women’s)33 is treated as a natural source of differential treatment, it receded into
the background of the case.3* To the extent that Gosselin’s poverty was considered
at all, it was as a signifier of “individual choice and merit.”>> As a result, the major-
ity constructed Gosselin as a liberal, autonomous subject whose self was a bundle
of choices and will, rather than as an embodied self existing in particular historic
and social relations.3® Without the grounding in the material that the Section -

wa

' Bastarache and LeBel, ], ]. both found that Section 7 did not apply in the circumstances, while Arbour,
J. (L'Heureux-Dubé, |. concurring on this point) found a Section 7 violation.

* | borraw this concept from Charles Lawrence 111, who advances the argument that equality and
traditional civil rights are read hierarchically in dominant culture — the latter are included in the
“regular” rights of “everyone” and equality is a “special right” for “a minority of different people.”
Charles Lawrence 111, If He Hollers Let Him Go: Regulating Racist Speech on Campus, 1990 Duke
L. ] 431, 474-

33 This disparity is naturalized as part of what it means to be a woman rather than reflecting pat-

terns of subordination: “[W]omen's poverty and consequent financial dependence on men (whether

in marriage, welfare, the workplace or prostitution). . . effectively constitutes their social status as
women, as members of their gender.” CarHERINE MacKinyon, Towarps A FeMINIST THEORY

OF THE STATE 228 (1989). See also Falkiner v. Ontario (Ministry of Community and Social Ser-

vices) (2002), 21z D.L.R. (4th) 633, 159 O.A.C. 135, 59 O.R. (3d) 481 (C.A.), in which the Ontario

Court of Appeal confronts the stereatypical assumption of women’s financial dependence on

r)

met.

3 Courts have consistently refused to aceept socioeconomic status as an “analogous™ ground under
Section 15 (explicit grounds not being exclusive under the wording of the right). See, e.g., Masse v
Ontario (Ministry of Community and Social Services) (1996), 134 D.L.R. (4th) 20, 35 C.R.R. (2d| &2
(Ont. Div. Ct.), leave to appeal to CA. denied, [1996] O.]. No. 1526, leave to appeal to S.C.C. denied
[1996] S.C.C.A. No. 373; Dunmore v. Ontario (Attorney General) (1997), 37 O.R. (3d) 257,155 D.L.R
(4th) 193 (Gen. Div.), aff'd (199g), 182 D.L.R. (4th) 471, 49 C.C.LIL.L. (2d) 29 (C.A.), appeal allowed
but not on this issue, Dunmore v. Ontario (Attorney General), [zo001] 3 S.C.R. 1016; R. v. Banks, [2003
0.]. No. g8 (Ont. S.C.].), aff'd, 2007 ONCA 19, leave to appeal denied, [2007] S.C.C.A. No. 130,
See also Guzman v. Canada (Minister of Citizenship and Immigration), [z006] FC] No. 1443 (T.D.
(QL), and Bailey v. Canada, [2005] FC] Ne. §1 (T.D.) (QL) (receipt of social assistance and (low
income level, respectively).

35 This is how poverty/socioeconomie status is regarded “within a capitalist liberal ideology.” Nitya Iver.

Categorical Denials: Fquality Rights and the Shaping of Social Identity, 1g Queens L. |. 179, 150

1gg3).

This disembodied liberal self is inherently masculine: “[TThe power and privilege of the masculine

relies precisely on being disembodied, on lacking the contingeney of the body in the pursuit of »

perspective which is transcendent, objective, and universal . . . the ‘individual” of the modern liberal
state is simultancously disembodied as it is construed from a male body.” Sara Ahmed, Deconstruction

and Law’s Other: Towards a Feminist Theory of Embodied Legal Rights, 4 Socian & LEGAL Stup. 55,

50 (1995).
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zuarantee of “security of the person” represents,’” Louise Gosselin’s sexed,
=xploited, and starving body disappears in the Section 15 determination, and with it,
~w’s complicity in the violence done to her body.

In the majority decision, McLachlin framed her approach to Section 15 as an
mavoidable imperative driven by evidentiary rules, rationality, and the requirements
“the Law test, thereby enabling her to obscure the exercise of choice in anchoring

“ie entire analysis in the purported legislative purpose of promoting self-sufficiency:3

*simply “makes sense to consider what the legislator intended in determining
‘hether the scheme denies human dignity.”* With the preeminence given to
=gislative purpose before the discrimination analysis even began in earnest, the
stage was set for the four contextual factors from Law to be transformed from the
material to “the cultural and the symbolic” when the court applied the test.

Time and again, while the contextual factors from Law on their face direct
~ourts to consider material conditions of “preexisting disadvantage” and actual
circumstances,® the majority in Gosselin veered into ruminations on the lack of
=vidence of “unfair” stereotyping of young people®s and the sage intention of the
=zislature to provide them with education and skills. Consequently, under the first

~ Although not restricted to physical integrity, the court has been consistent that in order to constitute a
violation of security of the person under Section 7, the state action must have a “serious and profound
effect on a person’s psychological integrity.” New Brunswick (Minister of Health and Community
Services) v. G.([.). [1999] 3 S.C.R. 46, § Go. Implicit in this statement is a requirement that the
psichological impairment must have a material basis. See also Bruce Judah, The Meaning and
Possible Scope of ‘Psychological Integrity,” in S.7 JurispPRUDENCE, § (April 2001} (unpublished paper
presented at the Canadian Bar Association’s Conference, “The Canadian Charter of Rights and
Freedoms: Twenty Years Later”).

I referring to her body as “sexed,” I am speaking about how her body is marked as female not just
through bodily signifiers but “the discussion and language that interpret the body and the social
arrangements surrounding it.” Zinian R Eisexstein, The FEMALE Bopy anp THE Law 85 (1958).
See Brodsky, Autonomy with a Vengeance, supra note 11, at 207-10 regarding this flaw in the court’s
analysis, which places a heavy burden on the claimant to show the lack of rationality of the legislative
purpose within Section 15, and a minimal requirement on governments to justify their approach to
the problem.

Gosselin v. Quebec (Attorney General), [2002] 4 S.C.R. 429, 19 10, 26.

MecLachlin, C. ].C. went on to remark that “[als a matter of common sense, if a law is designed to
promote the claimant’s long-term autonomy and self-sufficiency, a reasonable person in the claimant’s
position would be less likely to view it as an assault on her inherent human dignity,” id. 9 27. The
spplication of the Law test commences after these statements, nnder the subheading, “Applying the
Test.”

Again, this is phrased as an imperative, “we must consider the four factors set out in Law,” id. 9 2q.
Rv. Kapp, [2008] 2 S.C.R. 483 and subsequent case law put the lie to the contention that recourse to
the four contextual factors in Law is self-evident or necessary. For instance, in Ermineskin, the court
instead disensses more generally “the larger social, political, and legal context,” Ermineskin, id. § 143
citing Rov. Turpin, [198¢] 1 S.C.R. 1296, 1331),

Law v. Canada, [1999] 1 S.CR. 497, q o, referring to a claimant’s “actual needs” and “actual
situation,”

Gosselin v. Quebec (Altorney General), [z002] 4 5.C.R.429. ¥ 33: “There is no reason to believe
that individuals between ages 18 and 30 in Quebec are or were particularly susceptible to negative
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factor, preexisting disadvantage, the court made no inquiry into the claimant’s lived
conditions of oppression.# As well, McLachlin seized on the fact that the only
ground of discrimination claimed was “age.” This allowed her analysis to become
even more abstract, excluding any consideration of how Gosselin’s experience as a
voung person was also influenced by poverty, patriarchy, and subordination based
on mental disability#5 By constructing an essentialized class of privileged youth, the
Chief Justice was thus able to conclude that “young adults as a class simply do not
seem especially vulnerable or undervalued. . ... If anything, people under 30 appear
to be advantaged over older people in finding employment.”#

When the claimant attempted to problematize this essentialist picture of young
people by bringing into account the historic disadvantage of welfare recipients
to which these particular young people were subject, the majority prevented her
from doing so. Because this socioeconomic subordination affected under-thirty wel-
fare recipients, and the group of thirty-and-over welfare recipients to which they
were being compared, the majority found that it could not be considered at all in
the discrimination analysis +7 This curious “weigh scale” approach to comparators,
where subordination on both sides means it can be disregarded, resulted in the
majority refusing to consider stereotypes particular to young welfare recipients as
lazy and predisposed to welfare dependence,** or the particular vulnerability of poor
women on welfare to violations of their personal security through male coercion and
violence.#

Under Law’s second contextual factor, correspondence between the distinction
and the claimant’s actual characteristics and circumstances, the majority turned, vet
again, to government purpose and used evidentiary rules to foreclose any attempt
by the claimant to challenge the alleged “fit” of the statute in light of its material

preconceptions. No evidence was adduced to this effect, and [ am unable to take judicial notice of
such a counterintuitive proposition.”

# The emphasis on government intent and stereotype “serve to shift the focus of the analysis from
the effect on the claimant to the actions of the government.” Lawrence, supra note 11, at 103. The
most recent distillation of the test for diserimination post-Kapp is “does the distinction create a
disadvantage by perpetuating prejudice or stereotyping.” Unfortunately, this formulation seems only
to further entrench the primacy of these concepts.

# The court described Ms. Gosselin's experience with mental illness in terms of her “psychological
problems and drug and alcohol addietion.” Gosselin, [2002] 4S.CR. 429, § 1.

¥ Id. 99 33, 34. It is interesting to note here how vouth is not “embodied” but defined exclusively in
terms of enhanced ability to exert will.

7 1d. 9§ 35 (“Ms. Gosselin attempts to shift the focus from age to welfare, arguing that all welfare
recipients suffer from stereotyping and vulnerability. However, this argument does not assist her
claim .. . becanse the 30-and-over group that Ms. Gosselin asks us to use as a hasis of comparison also
consists entirely of welfare recipients.”).

# See the evidence cited by Lebel, |., id. 9 407, regarding the falsity of this stereotype.

See HoLLy Jonnston, MEsSURING VIOLENCE AGAINST WOMEN. StamsticaL TRENDS 2006 36, 36

& 4o (2000) for statistics verifving this risk. See also ], F. Mosher, Managing the Disentitlement

of Women: Glorifted Markets, the Idealized Family, and the | Indeserving Other, in RESTRUCTURING

CARING LaBour: DISCOURSE, STaTi PRACTICE, AND EVERYDAY LIFE 30, 33-34 (S. M. Neysmith ed.,

2000,

*
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Sects. MeLachlin found that, in light of the dismal state of the Quebec economy at
== relevant time, providing young people with education and skills training rather
—=7 simply handing over 5 bigger welfare cheque” reflecteq “practical wisdom.”so
“=czuse the legislation was intended to encourage self-sufficiency, it was dignity-
#=rming. In order to come to this conclusion, however, the Chief Justice elided
< distinction between the educational and training programg themselves, which
v=re not under challenge, and the coercion exerted by the government in reducing
“=nefits to those under thirty who were not registered in a program. The embedded

=% s violence in coercing young recipients by denying the necessaries of life js
soxnowledged, obliquely, as “short-term pain.”s! Nevertheless, as Kearns and Sarat
wight have predicted, this “pain” s quickly justified as 4 necessary evil so that}rnung
e recipients do not allow the baser elements of their human nature to overtake
Sem: lack of industry, indolence, and resulting welfare dependency, which “can
-ontribute to a vicioys circle of inability to find wor , despair, and Increasingly
“ismal prospects,”s:

The dissonance between the stark reality of welfare recipients struggling to suryive
on the reduced benefit of $170 a month and the abstract (bordering on philosophic)
‘crations of the majority about the laudaple sovernment purpose makes the vio-
=nce of interpretation visible, for an instant Perhaps this is why the majority, for
«veral paragraphs, attempted to distance the court from the materia] implications
ofits decision, citing first judicial deference to the legislature as imperative. 5 [t
then individualized the effects of tying young People’s receipt of the full benefit
0 participation in inaccessible Programs because of a lack of evidence of any sys-
temic, adverse effect. Instead, the Chief Justice called these difficulties the result of
“personal problems,”s+ When reflecting on the involvement of the welfare system’
itself, the Chief Justice uses the nomenclature of “accident,” noting that whijle
some “fel] rhmugh the cracks of the system,” and failed to have thejr needs met,

= Gosselin, [2002] 4 SCR, 429, 99 42, 43,

" 1d. 953 This is the only time that the majority |iudgmentackno\\'icdges the violence of he legislation,

= Gosselin, id. q 43- This portion of the Judgment reverberates with echoes of the “Protestant work
ethic” arising from Calvinjst religious phi losophy. This philosophy espoused work as essential 1o saving
humanity from, their innate sinful, heedless naty tes, Paul Bemstein, The Work Ethije- Eeonomics, Not
Religion, 31:5 Business Horizons 8,10 (1988), Interestingly, Bernstein points oyt that this philosophy
arose in the 15005 a the very time there was ay, increase in European population, high inflation,
and a high rate of unemployment, He argues that cities were ot able to perceive these systemic,
economic problems and stead misconstrued the growing numbers of the Poor as resulting from,
human sin, called by one contemporary writer, “that loathsome monster, idleness,” Berns!cin, id.
Bolstered by rel igious edict, sovernments responded through increasingly punitive neasures; *[i]n
short, the prevai ling values of the time strongly supported the view that forced labor would discourage
those who would stray “from the path of righteons living,™ Bermnstein, id.

# Gosselin, [z002] 4 S.CR. 429, 9 44

o 1d g9 4748,




Le= Kerri A. Froe

this “does 11+ —m

* s to conclude that the program failed to correspond to the

claiman: “-remstics and circumstances.”ss Because the program was based on
“real neess " and because the majority denied that it confined a particular group to
“extreme poverty” (given the theoretical possibility of always participating in workfare

programs ™ there was no violation of human dignity.

[ he next two contextual factors were dealt with in an abbreviated fashion, fune-
ning to again reassert the primacy of legislative intent over lived experience.

Under the third factor, ameliorative purpose or effect of the impugned legislation,
the majority admitted that while the Provision in question was not ameliorative (and
therefore this contextual factor was “neutral”), it was appropriate to consider the
overall ameliorative purpose of the legislation of reducing welfare dependency for
those under thirty. Regarding the last contextual factor, “the nature and scope of the
interests affected by the impugned law,” the majority again shifted the focus from
the impact of the legislation on bodily and psychological integrity to legalistic termi-
nology, finding no “significant adverse impact”>” but rather only “greater financial
anxiety in the short term.” Thus, in 4 world imagined to be unaffected by social
power, the methods used by the Quebec government are reconceptualized as an
“incentive” rather than a use of force that causes suffering? and, particularly for
women, further vulnerability to violence and exploitation. The court’s preoccupa-
tion with legislative purpose entrenches this worldview into judicial pronouncement:
the violence obscured by the legislators through euphemisms like “selfsufficiency,”
“training,” and “education” becomes invisible.%

Although the separation of Section 15 from Section 7 causes a Section 15 analysis

that is preoccupied with stereotype and a disembodied, abstract notion of “dignity,”
itin turn keeps Section 7 firmly attached to its traditional civi] libertarian moorings.
In Gosselin, this analytic separation has the effect of removing from consideration
how substantive access to the Section 7 right by subordinated persons might require
material deprivations to be interpreted in their social context. Despite the court’s

59

[

Id. 9 54,

Id. § 52.

Id. § 64,

Id.

For a discussion on the use of “metaphysical ideas an expressions” to obscure the fact that “the
function of the courts is to determine the use of force,” see Sarat & Kearns, supra note 14, at 218 (citing
KARL OLIVECRONA, Law s Facy (1939)). They later point out that this, in itself, is a further insult {or,
as Canadian constitutionalists might phrase it, injury to dignity) as “their pain recedes further and
further from the centre of the law.” Sarat & Kearns, id. at 246.

Mona Oikawa discussed similar phenomenon in relation to the language used by Canadian legisla-
tors to describe the incarceration and displacement of Japanese-Canadians in internment camps —
“relocation,” “resettlement.” and “repatriation,” She noted that “the euphemistic language distanced
the government and its administrators from the effects of their actions and left a semantic legacy with
which we continue to struggle,” even to the extent that it affected the ability of survivors to remember
the violence. Mona Oikawa, Cartographies of Vielence: Women, Memory and the Subject(s) of the
‘Internment,’ in Razack ed., supra, note 21, 71 at 88-8q.

Sink

remaking Louise Gosselin into .
‘1on cannot be sustained withir
100 aberrant compared to the
‘ects to merit in-depth considera
aer need for “a particular level ¢
subject.®* By separating out the -
~ analysis constructs her needs. |
she has already experienced as s
2 "defective” liberal self, not 4 ci
The crux of the majority’s re
characterization of it as seeking t
provide an adequate level of hene:
sgainst state intrusions upon bod
as the former because it was inl.
cradicate this vestige of bodily part
lisproportionately female,5 wor,
i need of assistance.5 In Jaw pe
continue to hint at passivity and d.
s viewed as an object of disgust.”
mnultiple derogatory references to
vorse than death. The palpable 1
between her and the liberal male
which arises “naturally” in womer,
ov the law as alien to the clajms of

Gosselin, [2002] 435.CR. 429, 9 75.

* Mosher describes him as 4 capitalist whe
seller in market exchanges. As a respor
has reduced expectations of social provis:
Model Citizen, in Poverty: RIGHTS, SO0
etal. eds., 2007),

© StaTisTics Canaba, Women 1x Canan:

at1gu.

Theérese Murphy, Feminism on Flesh._ in 3

* ld. at 51,
Nusshaum argues that women's bodies (2
used to inscribe the superior status of whi:
the body,” bodily needs and dependenc:
Humanimy: Discust, SHAME, AND THE [
and receptivity,” “the force of animal 12
NUSSBAUM, id. at 109, 1.

" See the references in Gosselin, [z002] 4 S
socially desirable,” id. 9 5, in terms of “chr
side effects,” id. 9 65. This is coupled wi+
the most visible signifier of dependency. Si
problems, and her inability to remain emy
the majority’s depiction of Gosselin ).

[




am failed to correspond to the
ause the program was based on
tconfined a particular group to
always participating in workfare
V.
t an abbreviated fashion. func-
mtent over lived experience.
'-f.Of the impugned legislation,
flon was not ameliorative (and
s appropriate to consider the
1cing welfare dependency for
. “the nature and scope of the
again shifted the focus from
al integrity to legalistic termi-
rather only “greater financial
=d to be unaffected by social
t are reconceptualized as an
fering’? and, particularly for
1o, The court’s preocc'upa-
nto judicial pronouncement:
nisms like “selfsufficiency,”

‘causes a Section 15 analysis
%ivstra1ct notion of“digni'tv,"
il civil libertarian moorinés.
moving from consideration
1ated persons might require
ontext. Despite the court's

" to obscure the fact that “the
TS, supra note 14, at 218 (¢jti:-
<Anitself, is a further insult or
“their pain recedes further 4

ge used by Canadian legis|=-
adians in internment camps -
phemistic language distance
nd left a semantie legacy wit
ity of survivors to remeny .-
cmony and the Subject(s) of +/

Sink Women’s Charter Rights? 143

remaking Louise Gosselin into a liberal subject within Section 15, such a construc-
fion cannot be sustained within the Section 7 analysis. Her claim is perceived as
‘00 aberrant compared to the traditional civil liberty claims made by liberal sub-
iects to merit in-depth consideration under Section 7. She is defined exclusively by
her need for “a particular level of social assistance,” anathema to the (neo)liberal
subject. By separating out the social context that Section 15 provides, the Section
- analysis constructs her needs, her dependency on the state, the physical violations
<he has already experienced as simply personal traits. She is constituted therefore as
1 “defective” liberal self, not a civil rights holder.

The crux of the majority’s rejection of Gosselin’s Section 7 claim lies in their
characterization of it as seeking to impose a “positive obligation” on government to
orovide an adequate level of benefits, rather than a traditional “negative rights” claim
sgainst state intrusions upon bodily integrity. Gosselin’s Section 7 claim was read
35 the former because it was inherently gendered, despite all the court’s efforts to
cradicate this vestige of bodily particularity. Not only are the actual bodies of the poor
disproportionately female,® women'’s bodies are socially constructed as “naturally”
1 need of assistance. In law particularly, “representations of the [female] body
continue to hint at passivity and dependency.”® In turn, this feminine dependence
s viewed as an object of disgust.%® This disgust manifests in the Gosselin majority’s
nultiple derogatory references to dependency,®” which is literally viewed as a fate
vorse than death. The palpable need and dependency of Gosselin made analogies
netween her and the liberal male subject difficult, if not impossible. Bodily need,
vhich arises “naturally” in women (rather than through state action), is thus viewed
ov the law as alien to the claims of the traditional, self-sufficient civil rights bearer.

Gosselin, [2002| 4 S.C.R. 129, § 75.

= Mosher describes him as a capitalist who “maximizels| his private, rational self-interest as a buyer and
seller in market exchanges. As a responsible citizen, he provides for himself and his family, and he-
has reduced expectations of social provision.” Janet Mosher, Welfare Reform and the Re-Making of the
Model Citizen. in POVERTY: RIGHTS, SOCIAL CITIZENSHIP, AND LEGAL ACTIVISM 119, 123 (Margot Young
et al. eds., 2007).
StarisTICS CaNaDA, WoMEN IN CANADA 2005 144 (2005). See also Brodsky & Day, supra note 13,
at g1,

* Thérese Murphy, Feminism on Flesh, in VIII: 1 Law axp CRITIQUE 37, 49 (1997).

* Id. at 51
Nussbaum arguies that women’s bodies (and “feminized” racial/homosexual male bodies) have been
used to inseribe the superior status of white, heterosexual men, by assigning to the former the “dirt of
the body,” bodily needs and dependency, in essence, morfality. Martia Nusssaum, Hiping From
Humanimy: Discust, SHAME, AND THE LAw 107-15 (2004). It is the feminine association with "need
and receptivity,” “the force of animal nature, striving to preserve itself” that repulses masculinity,
Nusssaum, id. at 109, 12,

~ See the references in Gosselin, [2002] 4 S.C.R. 429, where welfare dependence is referred to as “not
socially desirable,” id. 9 7, in terms of “chronic pattern” and “risk,” id. 9 60, and as having “pemicious
side effects,” id. 9 65. This is coupled with the disdain displayed toward Louise Gosselin herself as
the most visible signifier of dependency. She is defined by the majority in terms of her addictions, her
problems, and her inability to remain employed; see Majury, supra note 11, at 228 (commentary on
the majority’s depiction of Gosselin ).
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mterest” (i.e., “severe threats to their physical or psychological integrity”) this was
sufficient to conclude that a legislative distinction on the basis of an enumerated
or analogous ground is discriminatory.” Her focus on the claimant’s whole being
rather than abstracted notions of stercotype and dignity has been referred to as the
“knit{ting] together” of equality and security of the person.7

This approach would be further assisted by the concept of the “lived body,”
first described by Toril Moi and further elaborated upon by Iris Marion Young.”
Young used this concept to escape the conceptual bind of the gender/sex dichotomy
experienced by feminist theorists in attempting to describe women’s oppression. She
remarked that utilization of “gender” as a conceptual term has resulted in theory
that is too estranged from the materiality of the body, and that the use of “sex” tends
to result in women’s oppression being described in ways that are overdetermined by
biology and lacking social context. This has obvious similarities to the conceptual
bind experienced in Section 15/Section 7 claims. Young described the lived body as
follows:

The lived body is a unified idea of a physical body acting and experiencing in
a specific sociocultural context; it is a body-in-situation. .. [It] refuses the dis-
tinction between nature and culture. ... The body as lived is always encultur-
ated. ... Contexts of discourse and interaction position persons in systems of eval-
uation and expectations that often implicate their embodied beings; the person
experiences herself as looked at in certain ways, described in her physical being in
certain ways, she experiences the bodily reactions of others to her, and she reacts to
them,”®

In other words, the lived body is concerned with the significance of the body and
bodily sensations “in the constitution of subjectivity.””

Through the concept of the lived body, a Section 7 and Section 15 analysis
would examine the reactions of Gosselin to her body, and how others would react
to her body in the midst of her frantic scramble for shelter and food. In such
conditions, Gosselin’s starved and exploited body cannot be considered by others
as inviolate, given her increased vulnerability to male violence and sexual assault.
Against the backdrop of the extremely limited opportunities for vouth employment
in the Quebec economy, women’s economic inequality, the disparity of treatment
compared with older welfare recipients, and her health obstacles to remaining in
workfare programs, she herself is likely to experience the intense bodily sensations of
hunger and exposure as an interference with her bodily integrity and as a practice of

7 Id. 99 134-35.

"+ Gwen Brodsky & Shelagh Day, Women's Poverty is an Equality Vielation, in Faraday, Denike, &

Stephenson eds., supra note 11, 319 at 325,
= Iris Mariox Young, Lived Body vs. Gender: Reflections on Social Structure and Subjectivity, in Ox
FemaLe Booy ExprrieNce: “THROWING Like A GirL” anp OTHER Fssays 12 (2003,
 1d. at16a7.

T Diana Fuss, EssEnTIaLLY SPEAKING: FEMINISM, NATURE, AND DiFrERENCE 52 (Routledge 1989).
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subordination, rather than as a dignity-enhancing expression of her own autonomy,
as the majority argued.

As well, the lived body would also have something to say about whether such 4
violation was consistent with the principles of fundamental justice, a requirement
under Section 7. One element of fundamental justice is that laws must not be
arbitrary; there must be a “real connection” between the legislative goal and the
limitation of the Section 7 interest, with the test being more stringent where life itself
is put at risk.”™ Considering that Gosselin’s suffering was related to a government's
unproven social experiment to prevent or eradicate perceived dependency, that this
experiment was based on a discriminatory belief that dependency is worse than the
“cure” of abject poverty and starvation, and the stereotype that an extreme measure
like this “cure” was necessary for those “sturdy beggars” under thirty who would
not get jobs,” the drastic reduction in benefits cannot accord with fundamental
justice. Although the majority asserted that a certain degree of arbitrariness in
an age-based cutoff is inevitable and does not detract from its legitimacy,” the
observations of what happens to people who have “fallen th rough the cracks” would
proscribe such a margin of error. Within the concept of “fundamental justice,” the
concept of the lived body heightens the contrast within the welfare regime between
“a bureaucratic pathology and an excessively narrow preoccupation with rules” and
“shared humanity and a shared aversion to human suffering” expressed through the
basic tenets of our legal system.®

A focus on the lived body within Section 15 would also recognize that there can-
not be autonomy without a healthy body capable of executing intention. A primary
aspect of the analysis would be to consider the impact on the body of living in
circumstances of inequality, particularly those circumstances that limit women’s
choices to preserve their bodily integrity or to resist state coercion. In this light,
state intervention to provide adequate food and shelter facilitates autonomy and
the ability to exercise rights.%s Lastly, a focus on the lived body would discour-
age obsession with legislative intent, requiring instead a focus on the embodied

o

Chaoulli v. Quebec (Attorney General), [z005] 1 8.C.R. 791, 9 129~30.

See Natasha Kim & T'ina Piper, Gosselin v. Quebee: Buck to the Poorhouse, 48(4) MG 1., ). 749,
¥ 26 (2003); and Brodsky & Day, supra note 73, at 325 regarding these stereotypes.

Here, I rely on Wilson, ].’s statement in R, y. Morgentaler, [1988]1 S.C.R. 30, that a violation of another
right would not accord with fundamental Justice under Section =, It appeared there that Wilson, J. was
not maintaining that a claimant need prove 1 separate Charter violation to rely upon this principle,
but rather that the purpose of this other right is violated in tandem with the violation of security of the
person. Here, the gendered assumptions embedded in the treatment of “dependency” would meet
this requirement.

Gosselinv. Quebec (Altorney General), [2002] 4 S.C.R. 429, § 57 (in relation to the Section 15 analysis).
See Austin Sarat, . . . The Law is All Over- Power, Resistance, and the | egal Consciousness of the Welfare
Poor, 2 YALE . L. & Hum. 343 (1990). discussing how welfare recipients attempt to confront the web
of rules that seek to deny them the basic necessitics of life by appealing to the latter principles.
Martha Jackman, What's Wrong With Social and Economie Rights?, 1 N.J.C.L. 235, 243 (2000),
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claimant within her social context. The concept means taking the body as it is
experienced by the claimant herself and the community, as a whole, when assessing

rights.

CONCLUSION

As Gosselin suggests, the strategy of women making multiple rights claims does not
necessarily heighten their chances of success under the present Charter analysis.
I'he “watertight compartments™ approach to rights has meant that the context of
social relations, critical to Section 15, is not permitted to inform the traditional
liberal constructs of civil rights, and that noncomparative concepts of subordination
within civil rights have not been allowed to reinvigorate Section 15. I have suggested
that a concept like “lived body,” which integrates Section 7 into Section 15 (and
vice versa), permits us to consider how to animate the theory of rights integration.
Fundamental to this notion is the understanding that an experience of subordination
implicating more than one right is not simply a collection of rights violations, but
may result in a rights violation that is unique and requires unique conceptual tools
for it to be recognized and redressed.

The Supreme Court jurisprudence of ]. L'Heureux-Dubé and ]. Wilson pro-
vides a glimmer of hope for an integrated analysis. Wilson demonstrated in R. v.
\lorgentaler that traditional civil rights are able to incorporate a gendered perspec-
tive, that women’s decisions whether to carry a child to term is a matter of liberty.*+
L'Heureux-Dubé, in advocating for an approach to Section 15 that integrated Sec-
tion 7 in Gosselin, relied upon her earlier dissenting judgment in Egan v. Canada®
where she decried “an analysis that is distanced and desensitized from real people’s
real experiences.”® She advocated instead starting from the impact of a legislative
distinction on a vulnerable group. In considering the severity of this impact, she
directly addressed the importance of looking to non-Section 15 rights. She remarked
that to understand the discriminatory nature of a distinction a court must consider
the “constitutional dimensions” of its impact, namely, whether it “somehow restricts
access to a fundamental social institution, or affects a basic aspect of full membership
in Canadian society. ... "7

‘There are signals that the court may be willing to take up these Justices’ challenge
of interpreting the Charter so that courts recognize rights violations as they are
experienced in real life. The current court signaled in Kapp its acknowledgment
that the form of Section 15 analysis has sometimes been permitted to triumph over
substance. Perhaps it was not a coincidence that it signaled the need for a new

% R.v. Morgentaler, [1988] 1 S.C.R. 30.
% Eganv. Canada, [1995] 2 S.CR. 513.
5 Jd. atsgz
5 Id. at 556.
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Consequently, the satisfaction of “natural” need is constructed as requiring the cour:
to impose nonjusticiable positive obligations under Section 7.

Could the problems in the case have been solved simply by a Section 15 analysis
that was more sensitive to context and social power? Obviously, it does not require
an integrated Section 15/Section 7 analysis to broaden Section 15’s focus from the
promotion of stereotype, and/or impaired societal or self-perception (self-worth or
dignity). That Section 15 encompasses more is something that the judges in Gos-
selin recognized,® including the Chief Justice herself (in principle).® What I am
contending is that in circumstances where the law jeopardizes life and health, b
separating and arranging Section 15 and Section 7 hierarchically so that Section
15 is the “foreground” right, the equality analysis overemphasizes social construc-
tion, stereotype, and legislative purpose, and diminishes the significance of material
deprivations.” This effect is because a separate Section 15 analysis proceeds on
the basis that the claimant does not suffer from the kind of severe deprivations
that engage Section 7. In the words of Martha Jackman, claims under other rights.
“presuppose a person who has moved beyond the basic struggle for existence.”™

An integrated approach to rights would challenge this “presupposition” within
Section 15 (and other rights) of the claimant’s assured survival, and is supported by
J. 'Heureux-Dubé’s equality analysis in Gosselin. In her dissenting decision, she
downplayed the role of stereotype, finding that it was “not determinative.”” Instead.
she found that where there was a severe enough harm to a claimant’s “fundamental

65 Gosselin, [2002] 4 S.C.R. 429, 128 (L'Heureux-Dubé, J., dissenting). Bastarache, J. in dissent als
gave particular importance to the contextual factor of the severity of the provision’s effect.
MeLachlin, C. J. C. stated, “I do not suggest that stercotypical thinking must always be present for
a finding that s.15 is breached.” Id. § 70. The more recent Supreme Court Section 15 jurisprudence
does, however, risk a heightened emphasis on stereotype, as it directs courls now to consider onls
“perpetuation of disadvantage or stereotyping” rather than the four contextual factors. See R. v. Kapp.
[2008] 2 S.C.R. 483 and the other cases discussed at footnote 12,

™ Robert Leckey identifies the same problem with the majority’s Gosselin analysis in Embodied Dignitv,
51 O.U.C.LJ. 63 (2005). However, he atiributes the lack of attention to material deprivations to the
erasure of physical integrity as a component of essential human dignity within the Court's equalin
analysis. While he acknowledges the objections to dignity as the touchstone for equality, he ultimateh
relies upon it in advocating for an understanding that “dignity” is not a purely mental capacity or
attribute that judges assume can be enjoyed irrespective of the effect of government action upon
individuals” bodies™ (at 81-8z). Given the serious misgivings of feminists that human dignity as
a construct does not permit an interrogation of systemic inequalities (see, e.g., Martha Jackman.
“Sommes-nous dignes? 'egalité et l'arrét Gosselin,” 171 C.] W.L. 161 (2005)), the insertion of physical
integrity into dignity does not appear to be an adequate solution. This is particularly the case where
the body under analysis is not specifically identified as enculturated, as will be discussed later. Further.
the problem does not seem to originate in “dignity” per se. Despite the fact that the Court has now
retreated from the notion that a violation of human dignity is a discrete element of the discrimination
test, the problem with ignoring bodily integrity within s.15 remains in multiple rights cases (see A.C.
v. Manitoba (Director of Child and F. amily Services), [2009] 2 S.C.R. 181).

Martha Jackman, The Protection of Welfare Rights Under the Charter, 20 Orrawa 1. Rev. 257, 326
(1988) (emphasis added).

™ Cosselin, [2002] 4 S.C.R. 429,  u-.
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